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A5^

TO

MY SON AND DAUGHTER.

< For Freedom's battle once begun,

Bequeathed by ... . sire to son,

Though baffled oft, is ever won.'

' Whence did this happy organisation first come ? Was
IT A tree transplanted PROM PARADISE, WITH ALL ITS

branches IN FULL FRUITAGE ? OB WAS IT SOWED IN SUNSHINE ?

Was it in vernal breezes and gentle rains that it

FIXED its roots, AND GREW AND STRENGTHENED ? LET HISTORY

ANSWKR THESE QUESTIONS. WiTH BLOOD WAS IT PLANTED
;

IT WAS ROCKED IN TEMPESTS ; THE GOAT, THE ASS, AND THE

STAG GNAWED IT; THE WILD BOAR HAS WHETTED HIS TUSKS

ON ITS BARK. THE DEEP SCARS ARE STILL EXTANT ON ITS

TRUNK, AND THE PATH OP THE LIGHTNING MAY BE TRACED

AMONG ITS HIGHER BRANCHES. AND EVEN AFTER ITS FULL

GROWTH, IN THE SEASON OP ITS STRENGTH, WHEN ITS HEIGHT

REACHED TO HEAVEN, AND THE SIGHT THEREOF TO ALL THE

EARTH, THE WHIRLWIND HAS MORE THAN ONCE FORCED ITS

STATELY TOP TO TOUCH THE GROUND ; IT HAS BEEN BENT LIKE

A BOW, AND SPRANG BACK LIKE A SHAFT. MIGHTIER POWERS

WERE AT WORK THAN EXPEDIENCY EVER YET CALLED UP ; YEA,

MIGHTIER THAN THE MERE UNDERSTANDING CAN COMPREHEND.

Coleridge's Lay Sermons.





PEBFAOE.

On the foundation of University College, London, my

Father, the first Professor of English Law, had a class

of law students the formation of which, on many

grounds, constitutes one of the most memorable in-

cidents in the history of the College. The class

numbered from one hundred to two hundred students,

r^ and included the most promising among the aspirants

r| in both branches of the legal profession, and many

whose later career in the political world, as well as

at the Bar and on the Bench, has fully confirmed

their early promise. The experiment of giving Law

Lectures to a promiscuous class of students not neces-

sarily intending to pursue a professional life was un-

precedented ; and I have no hesitation in recalling

the fact, that my Father's qualifications and success

were almost equally unprecedented in the history of

public teaching in this country. The Lectures were

delivered continuously from the session of 1828-1829
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to that of 1835-1836. Among the Lectures was a

course on the English Constitution and Constitutional

Law. These Lectures, which were published at the

time, but have not yet been republished, brought

the record of the Constitution, as it mirrored itself

to my Father,—whose incomparable eminence as a

constitutional lawyer has never been disputed,—down

to the period just preceding that of the present

reign. I have been happy enough to feel that I

could comply with the suggestions of a filial loyalty,

while discharging a useful public duty, in continuing

the record of the movements of the Constitution down

to the present day.

In the body of this work I have shown that the

apparently fragmentary or partial character of my

method of selecting a period is inherent in what I

believe to be the only sound mode of treating of the

Constitution at all. My Father's Lectures were de-

livered at the moment when the structure of Blackstone

was still quivering under the assaults of Bentham.

Later experience has shown that neither Blackstone,

nor Bentham, nor even Austin and Mill, could, by any

of their compact theories or legally circumscribed

logic, compass the length, and breadth, and depth,

and height of the Constitution thev criticised or
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affected to describe. The experience of the last fifty

years has shown, perhaps more than that of any other

period since Henry III. and Edward I., that the

Constitution is no stiff and formal mechanism, but a

natural and necessary product of all the latent forces

of the national life and character. In no period has

political action been more restless and energetic, and

legislation progressed more rapidly and com'ageously.

Nevertheless, the great and deeply-graven lineaments

which mark out the English Constitution from every

other are as distinct as they were at the accession of

William IV. If they have altered or widened, they

have done so only by keeping pace with the steady

and widening impulses of the advancing national

temperament, in obedience to the call of a civilisation

which may properly be termed new.

It is thus no longer to lawyers and law-books

alone that reference must be had for ascertaining

what is the mode of government under which the

English people live. Far rather is it to the utter-

ances of statesmen, to critical acts of public policy,

to the conduct of Parliamentary majorities, and to

the assumptions of the Executive Government. The

review is thus becoming far more political than legal,

and still more ethical than either. Thus this treatise
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is dedicated as much to establishing a new method,

as to bringing to light a train of special facts to which

the method is applied.

SHELDON AIVIOS.

9 King's Bench Walk,
Temple,
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(2.) Public Companies.

(3.) Railways.

(4.) Factories.

,
(5.) Taxation and the National Debt.

Fresh delimitations of Central and Local Government :

—

/ The Parish and the Union.

Police.

Public Health.

County Administration.

Municipal Corporations.

\ Education.
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Section IV.

—

Government op Dependencies.

1. Colonial Constitutions, and Confederation of Colonies.

r Constitution and Confederation of the Dominion of Canada.

Confederation of the South African Colonies.

Legislation for conquered or ceded Dependencies.

Legislation for Dependencies acquired by settlement.

Amendment of the Constitution of Jamaica.

Constitution of Victoria :

—

Working of the Victorian Constitution.

^Territorial limits of the jurisdiction of Colonial Legislatures.

Extension of Parliamentary Control over Dependencies not

previously subject to it.

/ India :

—

The Regulating Act.

The Act of 1833.

The Actfor the Better Government of India.

Hudson's Bay.

I Fiji, and the Transvaal.

3. Acts of Parliament specially relating to Dependencies.

New South Wales and Tasmania.

Coast of Africa and the Falkland Islands.

India.

4. Inclusion of Dependencies in general Acts of Parliament.

Cohnial Laws Validity Act.

Copyright Act.

Documentary Eridence Act.

Parliamentary Control of the Executive in its Colonial policy.

Section V.

—

Foreign Affairs.

Foreign policy not initiated in Parliament.

(Motion on International Law and Arbitration an exception.)

Initiative action of Parliament in

t. Legislation relating to foreigners in British Dominions:

/ (1.) Extradition.

. (2.) Xaturali-'ation.

, (3.) Comjnracy.
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2. Legislation relating to British subjects in foreign Dominions :

' The Foreifffi Jurisdiction Act.

j Government of Cyprus.

I Forced labour in Cyprus.

The Fugitive Slave Circulars.

Extra-ten'itorial Jurisdiction in India.

The Kidnajyping Act.

Slave-trade suppression.

I Territonal Waters Jurisdiction.

Legislation enforcing Liternational Law :

(Negotiation of Loans with hostile States.

Ship-huilding for Belligerents.

The Naval Prize Act.

CHAPTEK III.

THE CROWN.

Section L—Personal Attributes and Relations.

True position of the Monarch determined by the history of the

Monarchy.

Recent action relating to the Crown in its personal character :

—

1. Provision for a Regency,

I
(1.) in case of the death of King William IV. during the

minmnty of the Pnncess Victoria.

(2.) in case of the Queen's death during the absence of the heir

presumptive (the King of Hanover).

(3.) in case of the Queen's death during the minority of the heir

presumptive or ajiparcnt.

2. Definition of the Royal Title :—
Royal Titles Bill of 1878.

3. Adjustment of the Royal Income :

—

r Civil List of William IV.

The Crown Lands.

Private Estates of the Crown.

Crown Lands in the Colonies.

Civil List of Queen Victoria.

The Duchies of Lancaster and Cornwall.

Grant to the Duchess of Kent as mother of the Sovereign.

Proposed grant to the Duke of Sussex.

Grant to the Duke of Connaught on his marriage:

—

Debate on provision for the Royal Family.
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4. Constitution of the Royal Household :

—

I Settlement of the Queen's Household.

I
Question as to Ministerial changes in the Household.

5. Position of the Royal Consort :

—

Annuity of the Prince Consort.

Naturalisation of the Prince Consort.

Precedence of the Prince Consort.

Title of the Prince Consort.

OfEer to the Prince of the Commandership-in-Chief.

The Prince's view of his duties as Consort.

Action of the Prince as Colonel of the Grenadier Guards.

Presence of the Prince at a Corn-Law debate.

Interference with the Government and the Opposition in

1854-55.

^Political Correspondence with the Emperor Napoleon.

Section II.—The Ceowx axd its Mls'istebs.

Uses of the term " Prerogative."

Rise of the Cabinet, as an outgrowth of the Privy Council.

Origin of the Ministry as the organ of Party Government.

Internal Relations of the Cabinet :

—

Modem theories as to unity and responsibility.

Conduct of Lord Palmerston as Foreign Secretary in 1851.

Conduct of Lords Carnarvon and Derby in 1876.

Controversy between the Lord Chief Baron and the Lord Chan-

cellor on the secresy of the Privy Council.

Relations of the Sovereign and the Cabinet:

—

1. 2. Modes of selecting and dismissing a Ministry

:

Present custom.

Action taken by King William IV. in 1830-1835.

3. Royal interference with the Cabinet or with individual

Ministers

:

(Relations of the Queen and Lord Palmerston.

Royal direction of policy during the Crimean "War.

Baron Stockmar's theory of the English Monarchy.

The Constitutional theory of the Monarchy.

4. Liberty of action of the Sovereign apart from the Cabinet

:

{Rumours of royal correspondence during the Crimean War.

Royal correspondence during the Afghan and Zulu Wars.
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SECTioiT in.—The Ministers op the Crown and

Parliament.

Ministers as Members of Parliament.

as personating the Crown in the exercise of the

The Ministry- Prerogative :

. as the agent of Parliament,

Parliamentary checks on the independence of the Ministry :

—

1. Mutual dependence of Parliament and the Ministry.

Party Organisation.—Th^ Opposition.

Questioning of Ministers.

Modes of securing a change of Government.

Control of policy through refusal of sujaplies.

Doctrine of the dependence of Parliament on the Crown,

2. Duty of Ministers with regard to communications to Parliament,

Powers of the Crown apart from Parliament,

Possible sui'render of Parliamentary rights by an inert majority.

Topics requiring special vigilance of Parliament :

—

(1.) Foreign affairs.

Modern practice and doctrine of non-intervention.

The revival of the Eastern Question.

Hazards as to the authorship of foreign policy.

Details of recent foreign policy :

—

f Purchase of the Suez Canal Shares.

Addition to the Royal Title in India.

Vote of Credit for six millions.

Despatch of the Fleet to the Dardanelles

:

(Resignation of Lords Carnarvon and Derby.)

i. Calling out of the Reserve Forces.

Movement of Indian troops to Malta.

The P)erlin Congress.

The Cyprus Convention.

The Afghan Mission.

1^
Restriction of the Indian Vernacular Press.

Review of the policy.

Province of Parliament in respect of Treaties and De-

clarations of War,

(2.) Finance.

(3.) Army and Navy administration.
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(4). Colonial affairs.

Gradual assumption of Parliamentary control over De-
pendencies :

—

i. Legislation for India

:

TJh' Indian Councils Art.

The Act far the Better Government of India.

Working of the Acts

:

(Vernaeular Press restriction.

Afghan j)olicy.

fattoii Ditties Repeal.

Financial Statement required by Parliament.

Communication required as to commencement of war

in India.

Extensions of the Prerogative in India.

Settlement or armexation of

British Columbia.

The Fiji Islands.

The Transvaal.

Policy of annexation.

•Imperialism.'

Right of the Crown to alienate territory without

concurrence of Parliament.

, Functions of Crown Representatives in the Colonies.

Duties of the Colonial Secretary.

I

Case of Sir Bryan O'Loghlen.

Case in dispute between Lord Lome and the

Canadian Parliament.

Memorial of the Colonists of Natal against con-

federation without consent of the Legislature.

CHAPTER IV.

LIBERTY OF THE SUBJECT.

Liberty of the Subject an inherent principle of the English Con-

stitution.

Its protection from encroachments of the Executive by Courts of

Law.

Difficulty of securing it against legislative encroachment.

Despotic tendencies of democratic Legislatures.
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1. Liberty of the Subject as connected with the administration of

Justice :

—

(a.) of Criminal Justice :

—

(1.) / Appointment of Stipendiary Magistrates.

. Multiplication of offences classed as crimes.

,
Summary jurisdiction of Magistrates.

/•9 \
I

Reorganisation of Criminal Courts.

I
Systematic practice of appeal to the Home Secretary.

(3.) Criminal Punishments

:

Flogging.

(4.) Reconstruction of Criminal Law.
Treason and Treasan-Felony.

Murder.

Conspiracy.

(5.) Responsibility of officers of justice to Civil ami

Criminal Courts.

j
Organization and multiplication of Police,

j Jury trial, and unanimity of juries.

\ Oral examination of prisoners,

(J.) of Civil Justice :

—

I
Debt.

I
Expensiveness of litigation.

2. Liberty of the Subject unconnected with judicial administration:

—

I

Vaccination.

Compulsory Education.

Factory Acts.

Lunacy Laws.

Public Health Acts.

Army and Navy discipline.

Supreme personal rights not violable on behalf of public interests.

Public interest in the maintenance of these rights.

CHAPTER V.

CONCLUSION.

Importance of recognising dynamical as well as statical elements in

the Constitution.

Recent history as an exponent of Constitutional Law.
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Directions of recent Constitutional change :

—

1, Division of labour between the People and the House of Com-
mons.

Political susceptibility of the public.

Forces outside Parliament.

Necessity of diffused education with diffused political

rights,

ii. Mechanism of Government.

Necessity of new methods of controlling new machinery,

iii. Relations between the Executive Government and Parlia-

ment.

Modern Constitutional conditions and requirements.



FIFTY YEAES OF THE
CONSTITUTION.

CHAPTER I.

THE CONSTITUTION AND ITS MOVEMENTS.

What is familiarly known as the English Constitution

possesses so many unstable as well as stable elements

that a purely historical method of inquiry has naturally

commended itself as the most hopeful mode of studying

that Constitution and of predicting its probable move-

ments in the immediate future. Mr. Hallam and

Professor Stubbs have had the advantage of extending

their historical researches over a very considerable

period, reaching, in Mr. Hallam's case, to the end of

the reign of George II. Sir T. Erskine May has pur-

ported to bring Mr. Hallam's work down to the present

day; and Mr. Walter Bagehot has drawn a vivid

and severely exact portraiture of the working of the

Constitution at the time his treatise appeared. Most

of these works treat of times very ancient or very recent,

and for this reason scarcely suffice to determine the true

directions in wliich the English Constitution may be

said to be moving at the present moment, and therefore

B
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fail to describe that Constitution as it really is. If Sir

T. Erskiue May's work seems to cover the ground here

alleged to be vacant, there are other objections to that

work which largely reduce its value and render it of

little service for the purpose of really testing the exist-

ing state of tlie Constitution. The work is wholly

uncritical in its character and conception ; it makes

little selection of materials, not distinguishing what is

of merely transitory and what is of lasting import ; and

it concerns itself more with defending modern political

clianges, so far as they seem to follow in the wake of a

Whig theory of government, than with scrutinising the

real beaiing of these changes on the progress of the

Constitution.

The period of fifty years intervening between the

year 1830 and the year 1880 seems to present limits

peculiarly suited for marking out both the essential and

unchangeable elements of the Constitution—if there be

any such—and also the growing and variable elements

on the movements of which the future of the Constitu-

tion depends. Within these limits of time, it is neces-

sary, in view of the purpose indicated, only to recur to

those events or constitutional epochs which are of criti-

cal moment. A summary of, or even allusion to, all

political facts indiscriminately would convert a consti-

tutional analysis into a mere political history. The

investigation is not concerned with the general value of

legislative enactments, or the success or ill-success of

Executive Governments, but with the structure of the

English Government itself, and the progressive modi-

fications, in one direction or another, which are taking

place in that structure. The only questions for the

constitutional inquirer are, where is the supreme
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authority ultimately situated, and what practical gua-

rantees are provided for the individual citizen against

abuses of that authority. Under these general heads

are, in truth, gathered up all the multiform inquiries

with which a scrutiny of the constitutional condition of

a modern State teems. These inquiries relate to a

number of somewhat complex topics which often seem
little connected with one another. Such topics are the

amount, kind, and formalities of popular representation

in Parliament ; the control exercised by Parliament

over the Executive Authority, and the mode in which

that Authority is created and sustained ; the relations

of local to central authorities, and of Dependencies to

the parent State ; and, not least of all, the constitution

of Courts of Justice, the nature and administration of

the Criminal Law, and the degree of arbitrary authority

conceded to the permanent officers who are entrusted

with the preservation of the peace.

It is not an unduly patriotic vaunt to assert that,

as compared with the existing constitution of all otlier

European States, the English Constitution best secures

the primary object of all good government ; that is, a

wide diffusion of political rights coupled with effective

guarantees for personal liberty. This is no optimistic

view of the English Constitution ; and the truth of it is

testified not only by tbe treatises of accomplished

foreign writers on tbe subject—who are commonly far

deeper students of English institutions than English

labom-ers in tlie same field—but by the fact that every

constitutional movement in other European countries

is attended either by an avowed copy of some chai'ac-

teristic English institution or by a tentative modifica-

tion of one. Thus the movements or struggles of the
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English Constitution at home are lifted into a region

of more than merely national importance. Should the

English Constitution be found, under the new conditions

of European society, to fail at any important point, and

to be insufficient for its ends, this must be a matter of

moment to every country in the world. It is not easy

to say what type of government can be proposed for the

imitation of nascent or revolutionised States, if the

English Constitution signally breaks down in the eyes

of all men.

It has to be observed, however, that the imitation of

English institutions here alluded to is at the best but

partial and superficial. Trial by jury, a Second Chamber,

the control of the public purse by the popular repre-

sentative Assembly, the existence of some species of

Cabinet, and even (if these exist anywhere out of

English dominions and the United States) such securi-

ties as those afforded by the Habeas Corpus Acts, are

only an insignificant portion of the fully-developed

English Constitution. Those outward signs are, indeed,

all that admit of being directly imitated and applied

to other countries and conditions of society. But the

true political constitution of any country must be, in a

very large measure, the product of the peculiar social

conditions and historical antecedents of that country.

It is thus that it is imsafe for a foreigTi statesman to

transplant any English institution into his own political

system ^vithout studying that institution in action

during a sufficiently long space of time, observing how

far its success depends on the temperament of the

people or on the character of statesmen, and ascertain-

ing whether its apparent merits depend on its intiinsic

value by itself, or on the presence of accompanying
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institutions not easily or properly transferable from one

country to another.

These remarks suffice to indicate the real complexity

of the problem with which an inquiry into the true

nature of a political constitution has to deal. The sub-

jects of investigation are not only, nor mainly, lasting

political institutions patent to the eyes of all men, and

admitting of being accurately described and circum-

scribed, nor even legislative enactments clearly written

and publicly acknowledged ; but rather they concern

the current practical interpretation which happens at a

given time to be placed on ancient or modern institu-

tions and laws, and the finer modifications of these

institutions and laws, which in fact, though not, per-

haps, in appearance, impart to them their real constitu-

tional influence. In this way the personal character of

a sovereign during a long reign, the dominance of a

special school of statesmen, and even the more ephemeral

tastes and prejudices of the bulk of the population, may
alter the character and efficacy of institutions other-

wise the most clearly marked in their general spirit and

tendency.

Thus there are many sources from which a political

constitution may and must be known, besides the more
familiar ones of clearly-ascertained laws and institutions.

The utterances of eminent and responsible statesmen,

either not contradicted, or contradicted only to prevail

more signally after debate : judicial interpretations for-

mally placed on legislative documents of constitutional

import: executive acts approved, or not finally con-

demned, by the Legislature : practices in derogation of

written law and confessed constitutional principle, which,

by being long habitual, have successfully occupied terri-
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tory on which they originally encroached : and, finally,

the less easily calculable and noticeable changes in

public sentiment which, in proportion as they are fixed

and durable, supersede all laws whether written or un-

written : these are all among the essential elements of

every exhaustive constitutional inquiry. This is a further

reason for making such an inquiry extend over some

length of time not quite inconsiderable.

These observations lead to a remark closely akin to

them. In every political constitution there are to be

found side by side, and almost inextricably intermingled,

both legal and what may be called ' moral ' elements.

It is in the discrimination of these elements, and the

appreciation of the exact relation subsisting between

them, that the main difficulty of the inquiry consists. The
moral elements, which are constituted out of the cur-

rent or past sentiments and personal proclivities of the

people, of individual statesmen, of corporate legislative

bodies, of kings, queens, and executive officials generally

—while they undoubtedly tend to alter, or even to

build up the structm-e of the Constitution—are as

fugitive and difficult to grasp as they can well be.

Nevertheless, such sentiments are far other than the

mere casual freaks or caprices of the houi", which may
chance to determine, under any Constitution whatever,

whether the actual Government of the day shall be

good or bad, honest or dishonest, selfish or (in the

widest sense) patriotic and humane. The sentiments

which mould the framework of the Constitution must

possess a stability and duration which tend to impress

upon those who share them a permanent type which is

called ' character.' They change, no doubt, in the

course of time, and sometimes with startling sudden-
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ness; but the change is seldom fickle and unaccountable,

and can usually be assigned to known and definite

causes. It is not too much to say that the possibility

of existence for any lasting political constitution, and

certainly for one of the highest order, depends mainly

on the capacity of the people, and of their actual

governors, for entertaining throughout a suflSciently

long space of time definite, rational, comprehensive,

and stable political and moral sentiments in respect of

the structure, working, and general aims of the Consti-

tution. France and the United States are two examples

close at hand, and it is not necessary to apply them in

detail. It is through the presence of such sentiments

hitherto in England that the abstract theor}' of the

English Constitution has not led to practical anomalies

of a most perplexing kind. It is through their ex-

istence that the English Cabinet has gradually attained

its cohesiveness and authority ; that a deadlock of di-

vergent opinion between the two Houses of Parliament

is of the rarest occurrence and the briefest duration
;

that a veto on the part of the Crown is practically

obsolete ; that the self-assumed privileges of the two

Houses of Parliament have been supported even against

the express decision of the highest Comts of Justice

;

and that the respective functions of the several Houses

are progi'essively marked out by friendly agreement,

without unseemly rivalry on the one hand or treachery

to the public welfare on the other.

It is plain, then, that if the outer lineaments of a

political constitution be written down ever so clearly

and fully—as in the case of the United States and of

most of the countries which have recently followed the

American and English Constitutions as joint models

—



8 The Constitution and its Movements

the great mass of matter which really determines the

substance and working, if not the form, of the Constitu-

tion still remains unwritten and incapable of being

written. A forgetfulness of this fact often leads to an

undue confidence in written Constitutions, and an undue

diffidence in those which are un\vritten.

These remarks are not here introduced in order to

discom*age at the outset any attempts to fix rigidly, or

even ascertain with moderate precision, the true nature

and bearings at any moment of a given Constitution.

Their purpose rather is, to point out the only modes in

which the highest attainable accuracy can be reached

;

and, by determining at once what are the matters which

are not susceptible of verbal circumscription, to make
all the more manifest those matters which are. The true

difficulty of course is in drawing the line between the

two. But this difficulty is less than it might appear, and

by use of a proper method can have its real magnitude

considerably reduced. It must be remembered that all

truly constitutional facts (institutions violently imposed

by a foreign invader and not yet assimilated, as well as

inchoate experimental legislation, being of course left out

of account) owe their origin to one and the same source.

This source is the latent character and possibilities of

the mass of the people as a whole. Hence, the first and

most durable expression of this character will be sought

for in those institutions—however they have taken their

rise—which for hundreds of years are never violated

except for a moment ; or in those conspicuous constitu-

tional documents, the very name of wliich is popularly

cherished as a precious birthright, and which, originating

in hardly-effected compromises or arrangements be-

tween representative parties in the State, are not only
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thenceforth unassailable in fact, but are treated as un-

assailable in every constitutional argument. The fur-

ther expression of this popular character is to be found

in those distinct legislative acts, proceeding from as-

semblies really or professedly representative, wliich pur-

port to define the limits of some admitted constitutional

usage, or apply such usages to the novel exigencies of

an increasingly complicated state of society. The
Reform Acts, the Acts for the prevention and easy

detection of Bribery, and the Ballot Act, as well as all

Acts for the amendment of Local and Municipal Go-

vernment, are examples of this class. Less distinct,

but quite as real, modifications of the Constitution pro-

ceeding from the same cause (that is, broad popular

assent or desire) are to be found in progressive changes

in the acknowledged limitations of the Royal Prerogative.

This prerogative, which will be subjected to a closer

analysis later on, has always defied circumscription by

exact written language, though a comparison of the

decisions of Courts of Justice might suffice to throw into

a tolerably clear shape the nature and limits of that pre-

rogative at any given moment, so far, and so far only, as

disputed questions relating to the prerogative happen

to have been matters of judicial controversy. When all

these sources of the existing Constitution have been ex-

amined, and the results clearly tabulated, it will be

found that there is an important residuum, which no

reference to consecrated usage, judicial decisions, or

written documents of any sort, public or private, can

account for. Yet the existence of this so-called resi-

duum is not only undoubted as a fact, but may be for

the moment the most portentous and prolific of all

facts. It is of little use to teach in every primer, and
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to reiterate on every platform, that by the English Con-

stitution no free man can be imprisoned or put in

jeopardy of his life except by the legal judgment of his

peers or by the law of the country to which he belongs,

if the people are indolent enough to suspend, at the

mere dictation, not to say suggestion, of the Executive,

all the practical guarantees for this liberty, and to be

iudiflferent to the non-existence of trial by jury any-

where except close at home, and even there to its in-

definite restriction or mutilation. It is of little use

to refer to the stern principles by which the English

monarch and his ad\isers are controlled in the creation,

maintenance, and management of a standing army, if

the simplest plea of necessity alleged by the Executive

without further explanation is accepted by the bulk of

the people as a satisfactory justification of the most

glaring violation of these principles.

Confining the retrospect, then, to the last fifty years,

it is obvious that the more permanent and deeper sources

of the English Constitution can hardly be matters of

inquiry at all. The only variable topics which come

to the surface in a period so limited, and which it is of

the slightest permanent importance to investigate, are

Acts of Parliament, judicial decisions, and the popular

interpretation of acknowledged principles—including in

the word ' popular ' the most illustrious as well as the

humblest elements of the national life. The materials

for the inquiry are at once suggested by the nature and

limits of the inquiry itself. The deliberately-expressed

opinions of eminent statesmen belonging to all political

parties, the casual manifestations of strong and decided

public feeling, the comments of scientific writers of

repute, and above all the reports of executive acts of all
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sorts, and of their reception by the Legislature and the

public, form the main reservoirs of the information here

searched for.

This enumeration of the quarters to which attention

must be directed leads on to another remark which

will form a fitting close to this introductory chapter.

Whether the English Constitution is looked at through-

out the whole length of its duration—say, from the first

combination of Norman and early English elements—or

only through a period sufficiently long to give true and

fruitful results, it must be regarded as an organic whole,

and not as a mere aggregate of distinct institutions and

laws. If any metaphorical language were to be adopted

(which is a very dangerous experiment in the case of

politics—a study crowning all other studies, and there-

fore eminently sui generis), the parts of the English

Constitution might be said to be connected together

physiologically rather than chemically, and least of all

mechanically. This topic has already been hinted at

before, in speaking of the perils to which foreign copy-

ists are liable in imitating detached English institu-

tions. Some English institutions, such as the Koyal

Prerogative, the Cabinet, and the functions of the

Houses of the Legislature, are so intertwined with the

radical structure of the national political life that

isolation of them in treatment would seem impossible.

Yet it will be found in fact that writers, even of con-

siderable authority, have been accustomed to treat one

and another even of the most central institutions as if

they either stood alone or might be combined without

loss or gain with any other institutions whatsoever.

Throughout this treatise the objects of all government

in relation to public liberty and national progress will
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be held to present a natural unity, round which all other

institutions, however minute, will naturally gather, and

to which they will be both explicitly and implicitly

referred.

But even this mode of describing the unity of the

English Constitution conveys a very inadequate idea of

the real facts. It is not only a misleading mode of

treatment to isolate any of the elements, and it is not

only erroneous even to conceive of their independent

existence, but the separation of one element from

another, whether for discussion or thought, (unless this

be done in the most provisional way, and with a beset-

ting anxiety to guard against the characteristic dangers

of the process), hides entirely out of sight the main

facts which are the subject of inquiry. It matters little,

for instance, what is the constitution or history of the

House of Commons, if the origin and authority of the

Executive Grovernment and the force of local institu-

tions are unknown quantities. It is even of small

importance whether there is a monarch, or how the

monarch is selected, or what are his reputed preroga-

tives, if the real centre of legislation and the avenues

for the popidar control of that legislation are left

undetermined. Thus it is not merely a figurative con-

ception of Samuel Taylor Coleridge that in every Con-

stitution there is a central and germinating Idea, which

must be known and grasped if the Constitution is to be

understood at all, and apart from the presence and

recognition of which all the distinct parts of the Consti-

tution are a rude and mechanical framework. Of course,

the term ' idea ' has suggestions derived from great

systems of philosophy which may seem to remove the

inquiry from the field of modem and practical politics

;
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and Coleridge is not a writer whose name would, in the

apprehension of many, impart confidence in what pur-

ports to be a strict investigation of the most recent

history. But so long as the inseparable oneness, or call

it atomic indivisibility, of the English Constitution is

thoroughly understood, it matters little by what im-

agery or metaphors the fact is represented or popular-

ised.

According to the method of handling the whole

subject to be here attempted, the grammatical necessity

of treating one thing at a time must be deferred to,

but the reader will not be in harmony with the writer,

and will entirely misunderstand the general argument,

if he fails to treat each portion of it as dependent for

its value and truth on the value and truth of every

other portion. The general scope of the argument will,

in fact, only be appreciated when all the chapters are

retrospectively regarded as a whole. The reader may
take his choice as to the chapter he begins with, pro-

vided he bears in mind that the truth it professes to

impart is substantial so far, and so far only, as is that

set forth in all the remaining chapters.
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CHAPTER II.

THE HOUSES OF PARLIAMENT.

Section I.—Composition and Mutual Relatioxs of the
Houses.

So far as the movements of the English Constitution

are concerned, as distinguished from what may be called

its permanent or statical elements, attention is naturally

directed first to the two Houses of Parliament. The

structural constituents of local government, as found in

the Parish, the County, and even the Parliamentary sub-

stitutes for these foimd in the modern complication of

Districts, form perhaps the most stable and cliaracter-

istic portions of the Constitution ; while the peculiar

political and historical situation of the Monarch might

seem to invite primary attention in virtue of its dig-nity.

But while the apparent immobility of local institutions

on the one hand, and of the monarchical office on the

other, marks real though somewhat indefinite limits to

the activity of the central Legislature, it is in the pro-

ceedings and self-determining action of that Legislature

that organic changes in the Constitution, whether gradual

or precipitate, must be looked for.

The question is at once raised, which, in discussing

the Coronation Oath, Coleridge brouglit into such clear

relief, and the increasing importance of which is disclosed
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by recent constitutional discussions in this and other

countries—whether within the limits of the Constitution

there is any part which, like an impregnable fortress,

defies the assault of Parliament itself. The alleged

omnipotence of Parliament, which was so distasteful or

impossible a notion to Coleridge, is in fact, according to

the views explained at length in the previous chapter,

almost a contradiction in terms. Admitting that there

are both stable and variable elements in the Constitu-

tion, it is obvious that the moment Parliament lays its

hand on what is stable—and here lie concealed the roots

of its own existence—it commits an act of suicide.

While, then, it must be confessed that in one sense

Parliament can do anything, because it can pass a law

which by the existing Constitution must be recognised

in every Court of Justice in the land, still there is a

moral, not to say a mechanical force behind Courts of

Justice themselves, which, by a more or less rough,

irregular, dilatory, and often hazardous process, may
nullify the decisions of Courts of Justice, either over-

turning the Constitution itself, or marking out afresh

the limits within which legislation shall be permissible.

The real history of this process is often lost, either by

being buried in the annals of a violent revolution, or,

when extending over a considerable period, by escaping

notice through the imperceptible gradation of the steps

by which the popular criticism finally attains its end.

There have been notable epochs in English, American,

and French history, when a patient constitutional ob-

server miglit have done much to quiet the alarm of his

countrymen by overhearing amidst the earthquake and

fire of revolution the natural voices of a healthy and

teeming constitutional life. In the United States,
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indeed, the ultimate judgment on the constitutional

character of all legislative acts, which is reserved to the

Supreme Court, is practically subject to a carefully

organised method of appeal to the people; and this

often leads Englishmen to suppose, by a process of com-

parison, that their own Constitution has a finality which

is not subject to the uncertain decisions of a Court of

Justice, and which is still less open to admit change at

the bidding of the popular voice. The fact is, that the

Constitution of the United States, as here indicated,

only expresses an attempt to reduce to strict language

and form that which is an essential characteristic of

every political Constitution in every country. The Legis-

lature supplies the first motive force ; the Courts of

Justice—more or less bound and tied by their own
unswerving traditions and principles—register the acts

proceeding from this exertion of force ; the People, as

an organic whole, and as acting deliberately over a

sufficient period of time, either accept or reject the Par-

liamentary innovations.^

' In suggesting a comparison between the constitutional func-

tions of any English Court of Justice and the Supreme Court of the

United States, it may perhaps be needless to mention that the

English Court, when pronouncing a constitutional decision based on

the interpretation of an Act of Parliament, cannot travel out of the

limits and language of the Act itself, except (1) to ascertain (in

case of dispute) that what purjiorts to be an Act was passed with all

the recognised constitutional formalities ,* (2) in case of ambiguous

language to give a preference to that reading which best gives effect

to recognised constitutional maxims ; and (3) to raise a presumption

—only to be rebutted by the most express language, if at all—against

any interpretation of an Act of Parliament which shall appear to

contravene certain constitutional doctrines which have already been

judicially limited and explained, e.g., ' The King can do no wrong,'

• No length of prescription avails against the rights of the Crown,'

the prerogative of the Crown in respect to the pardon of criminais,

and the like.
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It is one of the main problems of modern politics to

facilitate on the one hand, and to obstruct on the other,

changes in the Constitution. M. de Tocqueville and

other well-known writers have laboured to point out the

ultimate inefficacy of all artificial barriers against the

strong and steady torrent of the popular will. The

various obstructions to this will which already exist in

England, or which are ingeniously contrived from time

to time, serve a most useful purpose, partly by ensuring

delay, partly by handing on the existing framework of

the Constitution to a time when general education shall

be more widely diffused, and political experience in-

creased. For the present purpose it is sufficient to

enforce the principle that it is to the two Houses of

Parliament that immediate reference must be made
when changes in the Constitution are believed to be

imminent, or are held to be desirable or the contrary
;

but that, on the other hand. Parliament is not omnipo-

tent, and that if the Constitution is changed ever so

little in any direction, it is the people themselves who,

by their activity or neglect, have changed it. SeciLrus

judicat orbis terraruon.

How far, during the period now under discussion,

Parliament has, with general public assent, been in fact

overstepping the limits by which its alleged omnipo-

tence was formerly restricted, will be necessarily brought

to light as the general characteristics of recent legisla-

tion are passed under review. It will then be seen how
far there are any limits to legislation at a given time

;

how far these limits are moveable ; and by what process

they are moved.

Assuming then that the primary source of the move-
c
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ments of the Constitution throughout any definite

period must be sought in the structure, relations, and

action of the two Houses of Parliament, it is important

to compare the condition of the Houses in these respects

as it was some fifty years ago and as it is at present.

It was not, perhaps, till about the commencement of

the present reign—that is, in 1837—that the true con-

sequences of the Keform Act of 1832 began to be fully

apprehended. Mr. Walter Bagehot, in the Introduction

to the latest edition of his memorable treatise,^ has

pointed out what the aristocracy really lost by the

abolition of nomination boroughs and the enfranchise-

ment of populous towns. The central force of the Con-

stitution in fact swayed over from the titled nobility,

—

who had become, by a series of social changes, paramount

in both Houses,—not to the general body of the people,

but to the lately-enriched middle-classes, who must

thenceforth preponderate in the Lower House, and

thereby carry with them f or reasons which Mr. Bagehot

explains at length, the tipper House. It may here be

said, parenthetically, that it would be a misleading

mode of treatment to discourse (as is necessarily done

in text-books) on either House apart. As in the earliest

days of the English Constitution, so now, the two

Assemblies are emphatically one House of Legislature.

Fully to vindicate the fact of this unity and the mode of

its expression has reqiured, and may yet require, many
a tentative struggle and experiment conducted by the

Assemblies in their mutual relations. It is, of course,

easy to ignore this progressive identification by speaking

carelessly of the weakness and worthlessness of the one

body and the tyrannical force of the other ; or of the

' Eiigliih Cotistitution, Introduction to 2nd Edition, pp. jsiv. xxv.
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subserviency of one, or of its degeneration, or of its

being an anachronism, or of its needing radical recon-

struction, or of the adventitious force it may owe to the

presence of members of the Cabinet, and yet of the im-

potency of any devices to arrest the absorption of one

Assembly into the other. So long as the two Assemblies

are regarded as wholly separate and rival, not to say

hostile, all sorts of crude and unpractical schemes will

be afloat to reform one or the other House in a way

which will be found persistently blocked by the spirit

of the Constitution.

The history of the period under review has exhibited

a series of improvements in the constitution of each

House, and, it may be said, in the relations of the

Houses to each other. The modifications in the con-

stitution of tlie House of Lords are not of considerable

importance, though, so far as they go, they point in the

direction of making that House a more effective portion

of the Legislature, and not in that of crippling and

weakening it. The House has, in both its aspects, as

a judicial and a legislative body, passed through two

critical epochs, in the former of which characters it has

been strengthened, and in the latter of which it has

been weakened only in appearance, through having the

region of its activity more strictly determined. After

much controversy and some inconsistent legislation, the

Appellate Jurisdiction Act of 1876 entirely remodelled

the House of Lords as a court of final judicial appeal.

Without derogating from the privileges of all Peers,

that Act provided that three Peers, specially selected

on the ground of their presumed legal capacity, must

necessarily be present at the trial of appeals. The
three were to be selected out of a list including the

c 2
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Lord Chancellor, Peers who had held ' high judicial

' office,' and two,—and, at a certain time thereafter, four,

—
' Lords of Appeal in Ordinary.' These Lords of Appeal

in Ordinary were to be specially created Peers for the

purpose, to rank as Barons, and to be entitled to a Writ

of Summons to attend and to sit and vote in the House

of Lords ; but their ' dignity as Lords of Parliament was

* not to descend to their heirs.' This last part of the

enactment had in principle been recommended by a

Committee of the Lords, appointed in consequence of

the disputed right of the Crown to grant a life peerage

to Baron Parke in 1856. This Committee proposed

that Her Majesty should be empowered by Statute ' to

* confer life peerages upon two persons who had served

* for five years as judges, and that they should sit witli

* the Lord Chancellor as Judges of Appeal and Deputy-
' Speakers.' A Bill founded on this recommendation

was passed by the House of Lords, but after much dis-

cussion it was rejected by the House of Commons.^

This creation of Lords of Appeal who could sit and

vote in the House as Peers for life was an innovation,

not only in respect of the new dignity created, but of

the method of the creation. It was indeed by Acts of

Parliament that the representative Peers of Scotland

and Ireland sat in the House, and it was by force of

several Acts of Parliament that one and another

spiritual Peer retained or lost his seat, and the Irish

spiritual Peers were excluded in a body. Nevertheless,

the composition of the House of Lords had always been

held to depend either on the Royal Prerogative acting

under strict limitations, or on the precedents, traditions,

and inalienable rights belonging to the House itself or

' See the references to Hansard in May's Const. Hist. vol. i. p. 299.
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to its members. Thus the creation by an Act of Par-

liament of Peers for life, capable of sitting and voting

in the House, though primarily designated for special

work, and limited at first to a number almost escaping

observation, is, in fact, a decisive and recognised claim

on the part of Parliament to remodel the whole com-

position of the House of Lords, with as much facility

as the Legislature experiences when reforming the House

of Commons. The reforms, both in the House of

Commons and in the House of Lords, by which the pre-

sent reign and the preceding one have been distinguished,

point to a self-developing power in the Constitution,

which up to 1832 had scarcely been suspected as exist-

ing except in time of revolution ; and even at moments
of the most self-conscious change—as when Parliament

is engaged in altering or directing the succession to

the Crown, in providing for a Regency, or, in desperate

emergencies, in passing ex post facto laws, to fill an

apparent vacuum in its own continuity—the most

laboured efforts have been resorted to to maintain the

outside form of identity and immortality in the Con-

stitution, whilst the real process of change was disguised

in a way often cumbrous and circuitous, if not puerile.

It is not here the place for discussing what may be the

political consequences of this decisive constitutional

movement. A self-determining activity in respect of

her political constitution has been disclosed in England

later perhaps than in any equally civilised State ; and

the English House of Lords might naturally have been

expected to be the last citadel which the necessity or

appetite for change would reach. But that institution,

by showing itself as plastic and modifiable as all parts

of a living structure must be, has probably taken the
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surest path to prolong its owii existence, and recommend

itself to popular favour.

The occasion on which the House of Lords might

seem to have heen weakened as an independent portion

of the Legislature was the repeal of the Paper Duties in

186L When the House of Lords decided to maintain

a tax which the House of Commons had decided to have

repealed, it joined issue, probably for the last time, on

a question which hitherto had been less a matter of

severe constitutional usage than of mutual courtesy be-

tween the Houses and of almost undisputed custom. It

was imputed to the House of Lords that it thereby in

effect initiated a Money Bill, counter to the fixed popu-

lar notion and habitual practice that all propositions

for taxing the people should 6rst be addressed to the

popular representatives in the Commons by the Ministers

of the Crown, the functions of the Upper House being

limited to the simple acceptance or rejection of the

proposed tax. When Mr. Gladstone, on May 6, 1861,

announced that he intended to include all the chief

financial propositions of the Budget in one Bill, he * vir-

' tually placed the Lords,' as the Eev. W. M. ^lolesworth

says in his History,' ' in the position of being obliged to

* accept or reject the whole financial scheme ; and in fact

* deprived them not only of the power that they had

» exercised in the case of the paper duties, but of that

* power of examination and amendment of details which
' they had hitherto enjoyed without question or dispute.'

The House divided on Mr. Gladstone's proposition, and

his Bill was carried by a narrow majority of fifteen.

The dispute between the Houses was not carried any

' History of England from the year 1830 to 1874, vol. iii. p. 181.
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further. The victory was won in much the same way
as the well-known constitutional victories of earlier

times had been won by the two Houses as against the

King. As in the older time the King could not obtain

a supply without at least promising a redress of grie-

vances,—the acknowledgment of the grievances and the

validity of the grant being henceforth bound up in one

indivisible whole,—so, by the mere form of the reference

from the one House to the other, the Lords were ren-

dered incapable of dissenting from the repeal of the

Paper Duties without rendering themselves responsible

for a standstill of government, consequent on their

refusal to grant the Crown the revenues necessary for

carrying it on. This device, by which the pressiue of

one part of the Legislature is brought to bear on the

other, is obvious enough of its kind, but must be kept

for use only on the rarest emergencies, at the risk of a

deadlock occurring, and strong personal feelings con-

curring with the real demands of utility to relieve the

situation in some other way than by the lasting subor-

dination of that part on which pressure is brought to

bear. A similar sort of pressure through the medium of

Money Bills was brought to bear in France in 1877,

when the President of the Eepublic persistently refused

to co-operate, according to the recognised constitutional

forms, with the other departments of the Legislature
;

and the same device is notoriously used with great fre-

quency,—not to say abused,—in the English Colonies

having Parliamentary institutions.

The existing practice by which the House of Lords

liberates itself from the inconvenience of being unable

to propose grants of money, or to include in its Bills

measures involving grants of money, has been recently
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criticised from a different point of view by so competent

an authority as Mr. Gladstone. The practice is, for the

House of Lords to insert in the Bills which it sends

down to the Commons all the clauses involving expendi-

ture, but to have them printed in italics, as mere sug-

gestions on which the Commons are invited to found an

original proposal. Mr. Gladstone ^ comments upon this

practice as follows :
' In addition to the activity of

' private, professional, and local greed, and the possible

' cowardice of ministers in resistance, it must be noted

' that the House of Lords has done very great mischief

' in this respect, by voting into Bills the establishment

' of oflScers and appointment of salaries, and sending these

' Bills to the Commons with all such portions printed in

' italics, a conventional expedient adopted in order to

' show that they are not presented as parts of the Bill,

' but only as indications of the view or wish of the House
' of Lords ; in matters, however, in which they have as a

' body no more right or title, than the House of Commons
' has or had to send in italics, or by any subterfuge, to

' the Lords a direction as to the judgments to be given

' in appeals. Here, then, we have a real case in which a

' power of the Crown has been greatly and mischievously

' weakened.' In the passage just preceding, Mr. Glad-

stone had said that the prerogative of the Crown in

virtue of which it takes the initiative in proposing

grants of public money had been of late years seriously

and increasingly infiinged, to the great detriment of

the nation. ' Local claims, and the interests of classes

' and individuals, are now relentlessly and constantly

* pressed from private and irresponsible quarters ; and

' ' Review of Life of the Prince Consort,' Gleanings of Past

Tears, vol. i. p. 81.
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* though the House of Commons still maintains the rule

' that money shall not be voted except on the proposal

' of the Crown, yet it permits itself to be pledged by
* Addresses, Kesolutions, and even the language of Bills

* and Acts, to outlay in many forms, and these pledges it

' becomes morally compulsory on Governments in their

* turn to redeem.' It might well be urged that through

these irregularities, not only is one of the most antique

usages of the Constitution practically rescinded, but

all the evils of irresponsibility in respect of the general

management of the public exchequer may be expected

to follow. Another most competent critic of English

Parliamentary institutions. Earl Grrey,' also comments

on some of the consequences of growing informalities in

the mode by which the House of Commons asserts its

claim in respect of granting supplies. ' A wholesome
* rule of Parliamentary law debars the House of Com-
* mons from making any grants of money without the

' previous recommendation of the Crown through its re-

* sponsible Servants ; but unfortunately this rule may be
* evaded by addresses from the House to the Crown,
* praying that certain grants may be made, and promis-

' ing to provide for them. Such addresses have been too

' often moved of late years ; and if the House of Com-
* mons should fall into the habit of thus virtually setting

* aside the wise principle of our Constitution, which
* makes the Ministers of the Crown responsible for

* originating all grants of money, a door will be opened
' to the very worst corruption.' If the view of these

writers be correct, it is an instance in which one of the

modern movements of the Constitution takes the form

' Parliamentary Qoveniment considered with reference to Reform.
New Edition, 186-i.
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of an aggression on the part of the Lords' House on the

prerogatives of the Crown ; and, concomitantly with

the other facts ah-eady noticed, as well as the recent

abolition of proxies in 1868, it points on the whole to a

general invigoration of the Upper House of Parliament.

A rhetorical and extreme but suggestive account of

the actual preponderance of the House of Commons
over all other departments of the Constitution, is con-

tained in the following extract from a speech of Mr.

Lowe, the late Chancellor of the Exchequer, delivered

n the House of Commons, March 4, 1879.^

' As to the state of the Government, there are

remarks to be made which are extremely important if

hon. gentlemen would consider them. Most of us have

been brought up in the doctrines of De Lolme and

Blackstone. We have been told that the English

Constitution is one above all that have existed, that it is

nicely and carefully balanced, that it is made up of

different bodies, each of which has proper functions

assigned to it, to which it confines itself, and that by

the proper discharge of its duty it controls and prevents

excess in any of the others. We have Blackstone's

theory that the King represents power, the Lords re-

present wisdom, and the House of Commons represent

good intentions, and that each of them discharges its

functions without in the slightest degree trenching upon

the functions of the other. We have indulged in these

dreams long enough ; let us awake from them and see

what is the reality. No doubt the time was when the

King had predominant power in England ; but who can

say that is the case now ? Without going into details,

' See Times, March 5, 1879.
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* it is sufficient to say that the regal power is of such a

* nature now that it really affords no strong or sufficient

* check or balance at all in our Constitution. I am old

* enough to remember when the House of Lords measured
' itself with the House of Commons and challenged or

' overthrew its decisions. Who can say it is so now ? That
' check also has departed. The fact is, the whole power

* of executive administration is vested in the Govem-
' ment of the day, and that depends for its existence

' upon the House of Commons ; and the whole power of

* this country,—all that we have read of as divided among
' the different estates of the realm,—has really now
' entirely centred itself in the House of Commons, and
' everything turns upon its will. I say that, so far from

' these things being a complicated system of checks and
' balances, our Constitution has been reduced to a state

' of what I can only call tremendous simplicity. We
' have put all on a single foundation ; all depends upon
' the House of Commons, upon their ability to conduct

* the business of the State properly ; all depends upon
* their being able and willing to keep the Ministers of

* the Crown within bounds, and to fulfil their duties to

' the State. We have, instead of a complicated Const i-

' tution, the most elementary Constitution in the world

' now. We have simply an elective Assembly, and in

* that elective Assembly all the powers of the State are

' really gathered up, and in it they are centred. If that be

* so, and if that elective Assembly misconduct itself, the

' only remedy is to go back to the constituencies from
' which it is elected and to refer the matter to them, and
' from their decision there is no appeal, however momen-
' tons it may be. Having a body to which we have given

' the whole power over the State in this country, which
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* really has the single supreme power, which everything

' bows before, we should take care that it is fit for the

' discharge of that duty.'

In reference to the development of the House of

Lords, it may be questioned whether the conduct of

Mr. Gladstone's Government in 1871, when it super-

seded an adverse vote in the Lords on a Bill for the

Abolition of Army Purchase, which had already passed

the Commons, by issuing (whether in pursuance of a

temporary power given by the 49 Geo. III., c. 126,

s. 7, or in the exercise of an undisputed prerogative) a

Royal Warrant which effected the object of the Bill

without the assent of the Lords, marked any deliberate

indifference to the opinion of the Lords' House in com-

parison with that of the House of Commons. Very

protracted and acute debates, in which the most

eminent lawyers on ail sides of the House took part,

arose on all the constitutional questions involved. The

result was, as is usual in such cases, that the fiire

of party politics presented many a shadow which could

only disappear at a later time, when the subject emerged

into the clearer daylight of calm and critical research.

The question rather belongs to a later stage of this

inquiry, when the relation of Ministers to Parliament

is under discussion ; but even at this stage it must be

remembered (1) that, assuming that the Government

had the alternative, at the outset, of proceeding

either by Royal Warrant or by Bill, the Government

might properly be credited with a preference for pro-

ceeding by Bill, only for the purpose of providing

more minutely for the multifarious claims involved,

and not with any intention of incurring the slightest

risk of failing to accomplish the deliberate intention of
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the Crown. According to this view, a rejection of the

Bill by the Lords might be held either to amount to a

want of confidence in the Government, or to a breach

of the loyal trust which the different branches of the

Constitution must practically be able to repose in one

another. Again (2) the recognised, though rarely re-

sorted to, practice of forcing the opinion of the Lords'

House by the multiplication of Peers, so often as the

exigencies of the Government demand it, is a precedent

which at least suggests that tlie Crown assumes to have a

control over the votes of the Upper House, of a kind which

might well justify the use of a far less inconvenient and

unpopular machinery. Nor is this practice of command-
ing the votes of the Lords in favour of the policy of the

Crown by a large creation of Peers a less real part of the

Constitution, because it has been resorted to, actually

or by threat, only in seasons of great political discord,

and discloses a feature of the Constitution which it is

difficult to harmonise with the recognised independence

of the different branches of the Legislature, and which,

if it reappears in the future, will take more and more

the character of a revolutionary act, and less and less

that of an orderly constitutional process.'

' See Hallam's discussion of the Peerage Bill, introduced by
Sunderland under George I. for limiting the House of Lords, after a
few more creations, to its actual numbers, carried with ease in the

Upper House, but rejected by the Commons. In summing up the

arguments pro and con in reference to the unlimited prerogative of

augmenting the Peerage, Mr. Hallam saj's that while in the opinion

of some, whether erroneous or not, the prerogative has actually

been exerted with too little discretion, the arguments against any
legal limitation seem more decisive than the reasoning the other

way. ' Tlie Crown has been carefully restrained by Statutes, and
* by the responsibility of its advisers ; the Commons, if they trans-

' gress their boundaries are annihilated by a proclamation ; but
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In these cursory remarks on the constitutional

aspects of the controversy which arose out of the Koyal

Warrant for the Abolition of Purchase in the Army, it

need scarcely be said that no argument is offered or

involved as to the political expediency of the step in

question, or as to what may be called the moral pro-

priety of giving, through the medium of a fresh prece-

dent, renewed weight to an already threatening advantage

which the Executive Grovernment has acquired over each

House of Parliament, and especially over the House of

Lords.

Some years afterwards, on May 13, 1879, Mr.

Gladstone himself, in the course of a speech on another

subject, incidentally and briefly gave an account of the

transaction from his own point of view. In answer to

some members who in the course of the current debate

had severely condemned the exercise of the prerogative,

he said :
' I have not the smallest objection to that con-

' demnation, if their minds lead them to that judgment

' against the ambition, or, what is much more likely, the perverse

' haughtiness of the aristocracy, the Constitution has not furnished

* such direct securities. ... It is true that the resource of subduing
' an aristocratical faction by the creation of new peers could never

* be constitutionally employed except in the case of a nearly equal

' balance ; but it might usefully hang over the heads of the whole
* bodj-, and deter them from any gross excesses of faction or oligar-

* chical spirit.'—Ilallam, Const. Hist. chap. xvi. See also Parliamentary

Histm-ij, vii. 589. The history of this Bill, and of the later exercise

and threatened exercise of the prerogative in the matter, sufficiently

proves the existence of the prerogative itself. Mr. Hallam does not

seem to advert to the fact that, inasmuch as it is in effect the Go-

vernment who create new peers, and the House of Commons who
create tlie Government, the prerogative is rather a mark of tlie

iiscendency of the House of Commons over the House of Lords than

an independent constitutional check on political extravagance on

the part of the Lords.
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* upon an important action taken at an important

' crisis. But I did not detect from the speeches of

' either or both gentlemen that they were in the

' slightest degree aware of tlie ground of that exercise

* of the prerogative. Now, the ground of that exercise

' of the prerogative was this—and it is necessary that

' there should now be said what was said at the time, but

' apparently it has not found a place in the recollection

' of either of them. The ground for the exercise of that

* prerogative was this : It had been brought to the

' knowledge not only of the Government, but of Parlia-

' ment and of the entire community, that there was

' bound up with the working of the system of purchase

' a system of flagrant illegality—an illegality in many
' instances mixed up with personal complications, but
' at any rate an illegality of the nature and character

' of which there was not the slightest doubt—an il-

' legality which was imbedded in the system of extra-

* regimental prices for commissions ; and that system

* was inseparable from the system of purchase. It was
' to put a stop to an illegality, and for no other purpose,

* that the prerogative of the Crown was exercised.'

As an interesting contrast to the view liere pre-

sented of the circumstances and prospects of the House

of Lords, a short extract may be inserted from a letter

of Lord Macaulay's, when Member of Parliament for

Leeds. The letter is dated from the House of Com-
mons, June 6, 1833. Referring to a vote of censiu-e on

June 3, in reference to the Portuguese policy of the

Ministry, carried by the Duke of Wellington in the

Lords' House by a majority of 79 votes to 69, and in

immediate anticipation of a counter-resolution which

was carried in the Commons on the 6th (the date of
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the letter) by 361 votes to 98, Lord ]Macaulay writes as

follows : ' You know that the Lords have been foolish

* enough to pass a vote implying censure on the Ministers.

* The Ministers do not seem inclined to take it of them.

' The King has snubbed their Lordships properly ; and
* in about an hour, as I guess (for it is near eleven), we
* shall have come to a Eesolution in direct opposition

' to that agreed to by the Upper House. Nobody seems

* to care one straw for what the Peers say about any

' public matter. A Resolution of the Court of Common
' Council, or of a meeting at Freemasons' Hall, has often

' made a greater sensation than this declaration of a

' branch of the Legislature against the Executive

' Government. The institution of the Peerage is evi-

* dently dying a natural death.' ^

A further and more instructive contrast, because

arising from events of later date and more momentous

importance, is supplied by the conduct of the Duke of

Wellington in 1846, at the close of the thi-ee nights'

discussion in the House of Lords on the Repeal of the

Corn Laws. The Duke said that ' the Bill for the

' Repeal of the Corn Laws had already been agreed to by
* the other two branches of the Legislature ; ' that under

these circumstances ' there was an end of the functions

' of the House of Lords ;

' and that they had only to

comply with the project sent up to them— 'a sentiment,'

says Lord Beaconsfield, in his ' Life of Lord George
* Bentinck,' ' the bearing of which seems not easy to dis-

' tinguish from the vote of the Long Parliament which

' openly aljrogated those functions.'
"^

' Life and Letten of Lord Macaulay, by G. 0. Trevelyan, M.P.,

vol. i. p. 297.

* Life of Lord George Bentinck, p. 22?.
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The modifications which have been made in the

composition and quality of the House of Commons are

of a far more distinct and unmistakable character than

those just adverted to in the case of the Lords. These

modifications are expressed in well-known Acts of Par-

liament, carried after long discussion in and out of the

two Houses, and the operation of which has since been

incessantly and minutely scanned for purposes of politi-

cal calculation or conjecture. The Eeform Act ©"f 1832

had for its object mainly the remedy of staring abuses,

such as not even the most persistent stickler for ad-

herence to the forms of the older English Constitution

could honestly defend. The Act of 1867, and the

tentative measures which prepared the way for it,

though also directed to the remedying of abuses, were

still more designed to bring the recognised Constitution

into harmony with needs and occasions to which only

very recent times had given birth.

Two principles have contended for supremacy in all

attempts to reform the composition of the House of

Commons ; and the actual history of the country has

exhibited a certain amount of deference to both princi-

ples simultaneously. One principle has been that of the

representation of indefinite groups of the population,

and the other that of the representation of individual

persons. Bearing in mind the feudal history of county

representation, and what may IjO called the municipal

history of borough representation, and the history of

the various special franchises which have gTown out of

these two, or side by side with them, it is well at

once to dismiss the idea that in England it has ever

been recognised as part of the Constitution that an

D
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iDdi\'iduaP right to vote at Parliamentary elections

accompanies either ( 1) a liability to be taxed, or (2) a lia-

bility to serve in any public office, or (3) the mere owner-

ship of any kind of property, or, least of all, (4) general

amenability to the laws of the land. The fact is that

in England the idea of representation, indefinite as it is

at the best, has from the earliest times so diffusively

penetrated the Constitution, that indi%'idual voters seem

at the first, and for long afterwards, to have been almost

lost sight of, in ^-iew of the fact that some among their

number attended at election-time on behalf of all mem-
bers of the class. It was never doubted that the class-

interest, if separable from the national interest, would

be as exactly appreciated and as competently protected

by one member of the class as by another.^ The clearly-

conceived notion of individual as contrasted with class

' This word, ' indi%-idual,' disposes of all tlie misleading analogies

which have been deduced from the case of the American colonies

as advocated by Edmmid Burke, and the cases of existing depen-

dencies of England, the claims of which to share in the counsels of

the Imperial Legislature are sometimes urged by an appeal to such

maxims (rightly or wrongly construed) as *No taxation without

representation.'

- If minute proofs are wanted of any historical allegations here

made or conclusions drawn, reference is made to the late compre-

hensive and exhaustive researches of Professor Stubbs, in his Con-

stitutional History of England. It is quite useless, in treating of

Constitutional History, to cite isolated historical facts, or even in-

discriminately to accumulate authorities. The merit of Professor

Stubbs "s book is, that for every critical epoch in the development of

the Constitution, he recites, year by year or even month by month,

every one of the relevant events that occurred, sifting the autho-

rities to the utmost, and rather leaving the reader to draw his own
inevitable conclusions, than forcing upon him any foregone opinions

or favourite views. In some of these respects he contrasts most

favourably with every one of his predecessors, including Mr. Hallam,

and of his contemporaries, including Mr. Freeman,
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representation, which is in fact a growth of the present

reign, is one among a variety of important political

consequences which are the result of a series of social

and economical changes which have rapidly been brought

about during very recent times. These changes express

themselves in a high differentiation of labour, in a novel

distribution of employments and occupations of all

sorts, perhaps even in an increased domesticity and

privacy in the conduct of life, and in the vast variety of

pursuits, tastes, desires, and dispositions, which modern

inventions and contact with foreign countries are in-

creasingly bringing about. Such a progressive transfer

of political importance from the class to the individual

person, is a typical instance of the more general pheno-

mena now recognised as characterising the history of all

the parts of an advancing community. It is useless,

then, to seek, as is often done, by strained interpreta-

tions of history, to find an explanation of Mr. Disraeli's

Reform Bill of 1867 in any broad principles of represen-

tation which really prevailed before 1832. All that is

in common between the notions of the past and the

notions of the present is, that the House of Commons is

and continues, in theory at the least, a representative

Assembly; that freehold property in land continues to be

the most conspicuous of all bases of the franchise ; and

that, both now and of old, the weight of the land interest

and the municipal corporations taken together far over-

])alances, in fact, any aggregate force which might be

presented by a combination proceeding from any other

represented class. What is of moment here is, not so

much the political alteration which has been brought

about, as the new starting-point from which all future

reforms of the House of Commons will proceed. These

D 2
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reforms will ever keep primarily in view the claims of

citizens as indi^•idually excluded from the exercise

of the suffrage ; and whatever tests may be taken of

the electoral capacity of the voter, those tests must

theoretically be regai'ded as applied to the members of

the excluded body one by one, and not to the body as a

wliole. There may always remain vast numbers of

persons who, for some reason or other, will be without

a vote ; but these persons will be less and less capable

of description, for purposes of political inclusion, by

reference to any group, body, class, profession, occupa-

tion, or sex to which they belong. To make this more

clearly understood, it is only necessary to refer to the de-

bates which take place, session after session, on proposed

alterations of the franchise. In discussing, for instance,

the claims of farm-labourers to the franchise, little at-

tention has been paid by the advocates of change or

their opponents to supposed interests or rights of the

general body of farm-labourers as an aggregate mass

distinct from other groups of the population. The

argument almost invariably turns upon the grounds of

distinction between the political situation of a typical

farm-labourer, taken as an individual specimen of the

class and viewed amidst all his surroundings, domestic,

social, and educational, and other persons in the com-

munity,—as, for example, lodgers and workmen in towns,

—to whom the franchise has been already conceded. It

is a particular and personal contrast, man by man, and

not class by class. Of course, the numbers of the class,

the general depression or elevation of its members in

the social scale, and even its comparative worth when

placed side by side with other classes, are always held

relevant to the inquiiy ; but the argument always re-
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solves itself at the last into the question whether it is

for the good of the community (or, in other persons'

mouths, whether it is a normal development of the Con-

stitution) to allow persons to be registered as voters,

who are generically described as fulfilling certain con-

ditions of competency, and not as belonging to any

more or less clearly determined class or group in the

community.

It is an inquiry of the utmost importance whether

the notion of representation itself, and of the represen-

tative character of the House of Commons, has under-

gone, or is undergoing, any changes arising from the

altered aspect in which it is thus seen that the con-

stituencies throughout the country are being regarded.

This inquiry, however, will be more conveniently de-

ferred till after certain distinct changes have been

adverted to, which are the direct consequence of the

new and strong light cast of late years upon individual

political claims and responsibilities, as contrasted with

the interests and claims of broad but ill-determined

classes. These changes have expressed themselves in

the Parliamentary Elections Act (constituting election-

judges) of 1868, and the Ballot Act of 1872.

With respect to both these Acts it may be noticed

that the extravagant growth of bribery and corruption

which it was their chief object to arrest or punish was

a natural consequence of a lengthened process of trans-

ition from the older theory of representation by classes

to the modern theory of the representation of individual

persons. It was not unnatural, nor out of harmony

with other historical vicissitudes thrwigfh which the

country has passed, that a period should intervene

during which the class unity of interest and of political
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conviction had lost its reality, and yet the conscience

of individual voters had not yet been sufficiently in-

formed and roused into healthy and independent activity.

This was a period at which it might be expected that

all sorts of narrow and indirect influences, sometimes

under the most specious titles, might dispute for the

ascendency over tlie minds of dependent or indigent

voters. Even where these influences have not taken

the scandalously immoral form of direct bribery, a

variety of social relationships, at times and in some

jjarts of the country preserving much of a feudal shape,

have annihilated the individual voter, without compen-

sating him, as in the older time, by upholding the cor-

porate interests in which he was concerned. Indeed,

even immediately after the passing of the Reform Bill

of 1832, when the great blow had been struck at the

supremacy of the aristocracy over the borough consti-

tuencies, the theoretic legitimacy of the indirect in-

fluence of property was still openly maintained in the

House of Commons by so conscientious and cautious an

authority as Sir Robert Peel. In opposing the intro-

duction of the ballot in 1833 he said :
' It has been said

' that the ballot would destroy the influence of property.

' I will confidently assert that if the influence of pro-

* perty in elections were destroyed, the security of all

' property and the stability of all government would be
* destroyed with it. It is surely absurd to say that a

' man with ten thousand pounds a year should not have
* more influence over the legislature of the country than

' a man with ten pounds a year. Yet each is only

' entitled to a single vote. How could this injustice,

' this glaring inequality, be practically redressed except-

* ing by the exercise of influence ? How could the
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* Government end but in a democracy, if the influence

* were merely according to numbers ?
'

*

It is not necessary to say more in reference to this

now obsolete notion, than to advert to the fact that the

main argument by force of which the Ballot Act of

1872 was finally carried was, that in order to secure the

individual independence of voters it was necessary to do

all that could be done to strike at the root of the in-

fluence, direct or indii*ect, which could be exerted by

large landed proprietors, or by the employers of labour

generally.

Other effects of the Ballot Act, whether contem-

plated or not, have undoubtedly told in the same direc-

tion of isolating the voter from a variety of kinds of

pressure under wliicli he was often overwhelmed, and

leaving him to consult nothing else, in judging between

candidates, than the dictates of his own conscience and

deliberate political convictions. It was said indeed by
Mr. John Stuart Mill, and is still felt by many of those

who are the most earnest vindicators of political liberty,

that the effect of the Ballot must be to impair political

conscientiousness, by hiding out of sight the fact that

the franchise is at least as much a trust to be publicly

exercised as a right to be privately enjoyed. With
every deference to the fine moral susceptibihty whicli

alone could dictate this reasoning, it may be said that

it is a question of fact whether, in the particular cir-

cumstances of a country, and at a particular time, a

public trust can be exercised at all by the bulk of the

population. The Ballot is a machinery to protect tlie

individual voter, not against the nation on whose behalf

' Guizots Memoirs of Sir It. Peel, p. 64.
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he exercises the trust, but against all sorts of illicit

pressure, outrage, clamoiu-, intrusiveness, curiosity, and

coutusion, which, on so solemn an occasion as that of

recording a vote for a member of the Legislature, may
disconcert even the strongest-minded voter, and which

voters of average mental strength and intelligence may
be wholly unable to bear up against. WTien it is said

that those on whose behalf a trust is exercised have a

claim to see how it is exercised, it must first be ascer-

tained that the wrong persons do not stand in the way

and prevent the right persons from overseeing what is

done. The Ballot Act is another indication that a

voter in the present day is less responsible to the im-

mediate group or class to which he happens to belong,

or which is nearest to him, than he is to the country at

large. He has, on the contrary, to be forcibly extri-

cated from the fetters with which his accidental sur-

roundings bind him, in order to discharge his duty to

those who are out of sight. He may indeed, and it will

soon appear that a wise voter will, connect himself with

new and artificial combinations ; but these will be vo-

luntary, or of his own construction. He may be the

better fitted to discharge his great trust by all sorts of

helps and contrivances which he obtains from co-opera-

tion with his fellows. The policy of the Ballot Act has

only been to afi"ord him a mode of liberation from the

effect of the hampering ties of neighbourhood or social

relationship, with which neither he nor the country at

large ought in this matter to have any concern. It

would be a political and not a constitutional criticism

to make any comment here on the actual working of

the Ballot Act, whether in respect of public morals or

of the orderliness of elections. It is sufficient to say
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that, since the passing of that Act, great as have been

the complaints of its alleged effect on the distribution

of parties, no complaint whatever has been made in any

authoritative quarter of its failing to secure an unpre-

cedented freedom for the private voter in exercising the

trust confided to him, nor of its deadening or weaken-

ing political zeal and the activity of political com-

bination.

A short passage may here be inserted from a con-

versation reported in the Life of the late Mr. Greorge

Grote, who is well known to have been the most con-

sistent and philosophic supporter of the Ballot, both in

and out of Parliament. The conversation took place in

1870, just at the time when Mr. Gladstone's Govern-

ment, through Lord Hartington, showed themselves

willing to support a bill for the Ballot, or at least not

to oppose one. In answer to the question, addressed

to Mr. Grote, whether he would not feel great satisfac-

tion at seeing his favourite measure triumph over all

obstacles, he said ; * I should have done so, had it not

* been for the recent alteration in the suffrage. Since

' the wide expansion of the voting element, I confess

* that the value of the BaUot has sunk in my estima-

* tion. I do not in fact think the elections will be
* affected by it, one way or another, as far as party inter-

* ests are concerned.' On his interlocutor observing,

* You will at all events get at the genuine prefer-

' ence of the constituency in choosing their candidate,'

Mr. Grote replied :
' No doubt ; but then, again, I have

' come to perceive that the choice between one man
' and another, among the English people, signifies less

* than I used formerly to think it did. Take a section

' of society, cut it through from top to bottom, and
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examine the composition of the successive layers.

They are much alike throughout the scale. The
opinions, all based upon the same social instincts;

never upon a clear or enlightened perception of gene-

ral interests. Every particular class pursuing its own,

the result is, a universal struggle for the advantages

accruing from party supremacy. The English mind
is much of one pattern, take whatsoever class you

will. The same favourite prejudices, amiable and

otherwise; the same antipathies, coupled with ill-

regulated, though benevolent efforts to eradicate hu-

man evils, are well-nigh universal : modified, naturally,

by instruction, among the highly-educated few ; but

they hardly affect the course of out-of-doors sentiment.

I believe, therefore, that the actual composition of

Parliament represents with tolerable fidelity the Bri-

tish People. And it will never be better than it is, for

a House of Commons cannot afford to be above its own

constituencies in intelligence, knowledge, or patriot-

ism.' ^

The chief relevancy of this passage—if regarded as

more than an interesting record of the later opinions of

one who is more responsible than any other single man
for what is, in any view, a momentous constitutional

alteration—is that it shows that a remedy, such as the

Ballot, for particular evils, will be valued and valuable,

not only in proportion to the absolute magnitude of

those evils, but in proportion to the relative magnitude

of them when compared with other evils. So long as

the constituencies were small, bribery and corruption

were among the main obstacles to political freedom and

' Life of George Grote, p. 313.
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honesty. Bribery and corruption are just as bad since

the constituencies have been enlarged, and the Ballot, so

far as it is effective at all, is as effective a remedy for

them as ever ; but with the growth of the constituency

other evils, arising from the temporary depression, vul-

garity, or selfishness of large masses of the people, come

into view. The champion of the Ballot, consequently,

feels that he has only attained his end at a moment
when a fresh vista of maladies, to be grappled with by

a new generation, discloses itself. This is one out of a

multitude of proofs that the Constitution is an organic

whole, and not made up of separate fragments, so that

even the most hopeful measure of reform depends for its

success on the concurrent success of a vast number of

other reforms.

The House of Commons, after much vacillation in

its action, which, considering the moral issues at stake,

cannot be regarded as other than culpable, assented to a

really practical measure for detecting and punishing

corrupt practices at elections, in 1868—that is, a year

after it passed the Eeform Act of 1867, and four years

before it passed the Ballot Act of 1872. The operation

of the Parliamentary Elections Act of 1868 was to trans-

fer from the older tribunal of a special Committee of the

House of Commons to one of the Judges of the High
Court of Justice the jurisdiction exercised in the case

of alleged wrongful practices at elections. The new

procedure has the advantage, first, of securing a regular

trial in accordance with the well-knowni principles of

judicial evidence, conducted before a judge who, from

his training and obvious impartiality, may be expected

to preside over the inquiry with as little political con-

cern in the issue as he would have in the event of an
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ordinary criminal trial. The question has arisen as to

whether, by assenting to this Act, the House of Commons

has for ever parted with its undoubted jurisdiction in

cases of election petitions. Under the Act, the Judges

make their report to the House of Commons, and in the

course of their report they are required to state whether

they believe the corrupt practices have extensively pre-

vailed. On the presentation of this Report it might be

held to be competent for any Member to propose, and for

the House to take, any further steps which might com-

mend themselves, without being fiu-ther bound by the

Act. But it would appear from the debate which took

place in the House of Commons on Feb. 9, 1875, that it

is no longer practically competent for the House of Com-
mons to do other than carry out the logical results of

the Reports of Election Judges. The sitting Member for

Stroud had been declared by the Election Judge not

duly elected, but the Judge added, in a last paragraph

of a long Report, that he had no reason to believe that

corrupt practices had extensively prevailed. On the

proposition for issuing the new writ for Stroud being

resisted, in the face of the exculpatory Report of the

Election Judge, Mr. Disraeli, as Prime Minister and

Leader of the House of Commons, made a speech which

derives some importance from the exactness with which

it seems to have expressed the mind of the House. Mr.

Disraeli said, in fact, that the House of Commons could

not refuse to issue a writ for Stroud without abrogating

the Election Petition Act, and, as he says, asserting the

authority of the House ' independently of the other

' Estates of the Realm.' RefeiTing to the Act itself,

Mr. Disraeli says :
' In that Act there were certain

' powers given to the Judges, which the House of Com-
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* moDS waived, after ample discussion, after great

* thought, and with a due sense of the sacrifices they

' were making. If we were now to announce that

* because the decision of a Judge acting under such

' authority does not please us, we are to come to a deci-

* sion contrary to that which according to the provisions

* of the law has been made public, I can only look upon
' it that if this Motion were carried the authority of that

* Act would be entirely superseded. I am not prepared,

' however, to supersede or abrogate that Act. I believe

* that it has worked well for the country and for the

* House of Commons.' He concludes his speech by say-

ing : ' I trust the House will not allow itself to deviate

* into a path so dangerous and difficult as the one that

' has been indicated, and which we have been recom-
* mended to pursue to-night. I am sure if we do we
* shall open up a scene of confusion which will not easily

* end, and no question of a contest will ever come before

* the House without some proposition being made, so

* unconstitutional in its character that the result must be

* the degradation of the authority of Parliament and the

' reduction of all our powers to make ourselves useful to

* the country.'

'

If the last fifty years have been distinguished by a

more sincere desire on the part of the House of Com-
mons to secure the purity of elections, and thereby to

make its own representative character comport strictly

with the requirements of the existing Constitution, it is

not surprising that the notion of representation itself,

Jis applied to the House of Commons, lias of late been

> The Times, Feb. 10, 1875.
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exposed to much critical inquiry, and has undergone,

and is still undergoing, no small amount of change.*

The familiar idea attached to the word ' representation

'

is so widely diffused throughout every part of domestic

and social life, in all but the most primitive conditions

of society, that it is not necessary here to examine or

refine upon all the thoughts and associations which the

word calls up. Suffice it to say, that political represen-

tation means something very different when society is

highly civilised and complicated, from what it must

mean when the wants and sentiments of the people said

to be represented are simple, constant, and uniform.

The most elementary acquaintance with the history of

representative government in England brings to mind

the fact that the functions of the early parliaments

were, in a legislative sense, rather negative than

* The history of * representation ' in Europe has been investi-

gated by M. Guizot in his ' Representative Government,' and by

other writers. The result of these inquiries, so far as the modem
English Constitution is concerned, is as follows: (1) Political

representation means something very different in different ages and

different states of society. (2) The earliest known form of repre-

sentation, as exhibited in the States of Modern Europe, is found in

the Councils and Synods of the Church, and in the various devices

resorted to by the Church for reconciling the claims of independent

Christian communities with the ever-growing claims of a centralised

authority. (3) In accordance with these facts, the earliest kind of

representation was the reverse of what is now meant by delegacy.

(4) The feudal system introduced a new starting-point for repre-

sentation, but the ecclesiastical precedent suggested its machinery,

and probably influenced its spirit, (5) The later history of repre-

sentation is mainly marked by a growth of actinty and independence

on the part of the constituent body, and so implies a recurrence to

tlie very earliest form of ecclesiastical representation, when the

Christian commonalty was reaUy supreme. The whole question

must also be looked at in its connection with the historj- of federal

government.
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positive. Called together for the briefest time, tliey

were required simply to answer whether those by whom
they were deputed, and whose intentions they were

assumed to know, would or would not make the King

the grant of money he required. But tlieir acquaintance

with their constituents was intimate enough to enable

them not only to seize the occasion for stating and

remedying all sorts of local grievances which might

otherwise have been overlooked, but also to become the

mouthpiece of a growing national sentiment common
to all the constituencies, and to consolidate their own

position by originating legislation, and even directing,

as occasion served, the general policy of the country.

The next stage in the history of representation only

differs from the former one in that the relations of the

King and the people, as ascertained and controlled by

the representative Assembly, no longer turned principally

upon expedients for raising money. The national senti-

ment has become more and more self-conscious, and the

wants of the several constituencies less capable of easy

expression, or of reduction to a common form. But the

idea of representation is still as persistent as ever, and

even in proportion as the reproduction in a legislative

Assembly of the sentiments of distant constituents be-

comes necessarily less exact, the necessity for having

those sentiments impressed upon the Government policy

becomes increasingly urgent, and the moral obligations

of so-called representatives assume a more refined, more
cogent, and certainly not less substantial shape, than in

the days of old. This stage of transition is marked by

the growing prevalence, in the minds of candidates them-

selves, of such views as those expressed by IMr. Burke in

his well-known speech to the electors of Bristol in 1774.
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The passage will be found cited in full on a later page, in

connection with the subject of the contrast between the

ideas of representation and delegacy.

The present period may be said to exhibit a highly

advanced condition of the later stage of representation

here denoted. The purposes of having the clear

popular will, if only that could be deciphered, repro-

duced and enforced in the Houses of the Legislature

—(for the House of Lords must be treated for many
purposes as also a representative Assembly)—are that,

(1) the different sections of the population throughout

the country have a vast variety of separate needs which

ought to be made known when legislation is con-

templated, and, (2) the aggregate population entertains

—or in times of vigorous political life is assumed to

entertain—decided political convictions on general home

and foreign policy, to which, sooner or later, and whether

by a facile or a rough mechanism, it will determine to

give effect. Thus the reality, natiire, and value at any

time of a representative system turns upon whether the

people on their side have clear views of their own wants,

and fixed sentiments in respect of a national policy ; and

whether those whom they choose to be the organs of

their needs and opinions in the Legislature are com-

petently acquainted with the fact of those needs and

opinions, and are sternly conscientious enough to do all

that their constituents themselves would in the same

place do to give effect to them.

The forms in which the representative problem here

indicated is manifested are the current controversies as

to, 1, how far a Member of Parliament is or is not a

mere delegate, and, 2, how far a true representative

system ought to provide for the representation of mino-
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rities as well as of majorities. Both these contro-

versies are greatly affected by the transcendent fact

of the existence of government by party, a subject

which in its recent aspects will be shortly discussed by

itself.

1. It is inevitable that, considering the enormously

wide range of modern political interests, local and

national, and the breadth and strength of political sen-

timents which at certain moments are capable of being

roused into action throughout the country, the question

should be always presenting itself afresh, as to whether

a Member of the House of Commons can and ought to

bind himself to reproduce the vifews of the bulk of his

constituents with the literal faithfulness of a deputed

delegate or ambassador ; or whether, knowing the wishes

and feelings of his constituents, and finding them to be

in general harmony, and on leading topics even coinci-

dent, with his own, he is entitled or bound to approach

the task of legislation with a mind and conscience

wholly unembarrassed by previous promises, and to re-

vert in thought to that special section of the commu-
nity which has elected him so far only as he believes

the opinions and feelings of that section to be of such

weight that they ought not to be left out of account in

ascertaining and giving effect to the determinations of

the general national will.

Nevertheless, the line is so fine between an allegation

of opinion bearing on future measures and a distinct

promise to act in accordance with that opinion when
legislation becomes imminent, that so long as personal

relationships continue to connect a Member with a

definite section of the population—a principle of the

English Constitution which seems likely to last for

£
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some time to come—a Member who votes on an im-

portant topic in contravention either of the opinions

he was believed to hold at the time of his election,

or of the predictions of his action which he held

out to his constituents, will be held liable to discredit

unless he returns his trust into their hands. Per-

haps the earliest, and certainly the most discrimi-

nating and philosophic, attempt to exhibit in a sys-

tematic shape the kind of reconciliation that ought to

be effected between the relations of a Member to his

constituents and his relations to the country at large,

if the true genius of the EngUsh Constitution is to

be strictly conformed to, is found in Mr. Burke's speech

at Bristol in 1774, already alluded to. 'Certainly,

' gentlemen,' says Mr. Burke, ' it ought to be the hap-

' piness and glory of a representative to live in the

' strictest imion, the closest correspondence, and the

' most unreserved communication with his constituents.

' Their wishes ought to have great weight with him

;

- their opinion high respect ; their business imremitted

' attention. It is his duty to sacrifice his repose, his

' pleasures, his satisfactions, to theirs ; and, above all,

' ever, and in all cases, to prefer their interest to his

' own. But, his unbiassed opinion, his mature judgment,

' his enlightened conscience, he ought not to sacrifice to

' you, to any man, or to any set of men living. These he

' does not derive from your pleasure; no, nor from the law

' and the constitution. They are a trust from Providence,

' for the abuse of which he is deeply answerable. Your
' representative owes you, not his industry only, but his

' judgment ; and he betrays, instead of serving you, if

' be sacrifices it to your opinion. My worthy colleague

• says, his will ought to be subservient to yours. If that
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* be all, the thing is innocent. If government were a

* matter of will upon any side, yours, without question,

* ought to be superior. But government and legisla-

* tion are matters of reason and judgment, and not of

* inclination ; and what sort of reason is that, in which
* the determination precedes the discussion ; in which

* one set of men deliberate, and another decide ; and
* where those who form the conclusion are perhaps three

* hundred miles distant from those who hear the argu-

' ments ? To deliver an opinion is the right of all men

;

' that of constituents is a weighty and respectable

' opinion, which a representative ought always to rejoice

' to hear ; and which he ought always most sincerely to

' consider. But authoritative instructions ; mandates
' issued, which the member is bound blindly and im-
' plicitly to obey, to vote, and to argue for, though con-

' trary to the clearest conviction of his judgment and
' conscience ; these are things utterly unknown to the

' laws of this land, and which arise from a fundamental
' mistake of the whole order and tenor of our Constitu-

' tion. Parliament is not a congress of ambassadors

' from different and hostile interests ; which interests

' each must maintain, as an agent and advocate, against

' other agents and advocates; but Parliament is a

' deliberative assembly of one nation, with one interest,

' that of the whole ; where not local purposes, not local

* prejudices ought to guide, but the general good,

' resulting from the general reason of the whole. You
' choose a member indeed ; but when you have chosen
' him, he is not member of Bristol, but he is a member
' of Parliament. If the local constituent should have
' an interest, or should form a hasty opinion, evidently

' opposite to the real good of the rest of the community,

F. 2
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' the memljer for that place ought to be as far as any

* other from any endeavour to give it effect.'

'

It is clear that if once the extreme notion of delegacy

and of the legitimacy of pledges given by candidates

becomes prevalent, there are no bounds vrhatever to the

amount of vulgar servility which may be the general

consequence. Some very scrupulous candidates—like

the late jNIr. John Stuart Mill, in his candidature for

Westminster—have shrunk even from taking the posi-

tion of inviting election at the hands of the constituents

on behalf of whom they allowed themselves to be put

forward. They have held that no kind of personal

obligation, even of the nature of gratitude for the con-

ferring of a favour sought, ought to hamper the free

action of an elected Member. Mr. JNIill, indeed, took

the amplest opportunity of acquainting the constituency

with his opinions, and of answering questions addressed

to him. There is little doubt that his freedom of speech,

and his stem refusal to conform in the minutest degree

with the known wishes of portions of the constituency,

even in reference to indifferent topics, contributed much
to his not being re-elected. The opinion held on the

subject by Lord Macaulay, at the beginning of his poli-

tical life, is so forcibly put in one of his lately published

letters, that it is worth citing at full length.

' The practice of begging for votes is, as it seems to

* me, absurd, pernicious, and altogether at variance with

' the true principles of representative government. The
* suffrage of an elector ought not to be asked, or to be

' given, as a personal favour. It is as much for the

' Mr. Burke's * Speech to the Electors of Bristol, on his being

declared by the Sheriffs duly elected one of the representatives in

Parliament for that city.'
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* interest of constituents to choose well, as it can be for

* the interest of a candidate to be chosen. To request

* an honest man to vote according to his conscience is

* superfluous. To request him to vote against his con-

' science is an insult. The practice of canvassing is

* quite reasonable under a system in which men are

* sent to Parliament to serve themselves. It is the

* height of absurdity under a system under which men
* are sent to Parliament to serve the public.

' While we had only a mock representation, it was

* natural enough that this practice should be carried to

' a great extent. I trust it will soon perish with the

* abuses from which it sprang. I trust that the great

* and intelligent body of people who have obtained the

* elective franchise will see that seats in the House of

' Commons ought not to be given, like rooms in an
' almshouse, to urgency of solicitation ; and that a man
* who surrenders his vote to caresses and supplications

* forgets his duty as much as if he sold it for a bank-

' note. I hope to see the day when an Englishman
* will think it as great an affront to be courted and
* fawned upon in his capacity of elector as in his capa-

' city of juryman. He would be shocked at the thought

' of finding an unjust verdict because the plaintiff or

* the defendant had been very civil and pressing ; and,

' if he would reflect, he would, I think, be equally

' shocked at the thought of voting for a candidate for

* whose public character he felt no esteem, merely

' because that candidate had called upon him, and
* begged very hard, and had shaken his hand very

' warmly. My conduct is before the electors of Leeds.

* My opinions shall on all occasions be stated to them
' with perfect frankness. If they approve that conduct,
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' if they concur in those opinions, they ought, not for

' my sake, but for their own, to choose me as their

' member. To be so chosen I should indeed consider as

' a high and enviable honour ; but I should think it no
' honour to be returned to Parliament by persons who,
' thinking me destitute of the requisite qualifications,

' had yet been wrought upon by cajolery and importunity

' to poll for me in despite of their better judgment.
' I wish to add a few words touching a question

' which has lately been much canvassed ; I mean the

* question of pledges. In this letter, and in every letter

* which I have written to my friends at Leeds, I have
* plainly declared my opinions. But I think it, at this

' conjuncture, my duty to declare that I will give no
* pledges. I will not bind myself to make or to sup-

' port any particular motion. I will state as shortly as

' I can some of the reasons which have induced me to

' form this determination. The great beauty of the

' representative system is that it unites the advantages

' of popular control with the advantages arising from a

' division of labour. Just as a physician understands

' medicine better than an ordinary man, just as a shoe-

' maker makes shoes better than an ordinary man, so a

* person whose life is passed in transacting affairs of

' State becomes a better statesman than an ordinary

' man. In politics, as well as every other department
* of life, the public ought to have the means of check-

* ing those who serve it. If a man finds that he derives

' no benefit from the prescription of his physician, he
' calls in another. If his shoes do not fit him, he
* changes his shoemaker. But when he has called in a

* physician of whom he hears a good report, and whose
' general practice he believes to be judicious, it would



Duration of Parliaments. 55

* be absurd in him to tie down that physician to order

* particular pills and particular draughts. While he

* continues to be the customer of a shoemaker, it would

* be absurd in him to sit by and mete every motion of

' that shoemaker's hand.

' And in the same manner, it would, I think, be

* absurd in him to require positive pledges, and to exact

* daily and hoiu*ly obedience, from his representative.

* My opinion is, that electors ought at first to choose

' cautiously ; then to confide liberally ; and, when the

* term for which they have selected their member has

* expired, to review his conduct equitably, and to pro-

* nounce on the whole taken together.'

'

The question is considerably affected by another

question which, from recent symptoms, seems likely to

come into early prominence—that of the duration of

Parliaments. It is well known that it was only by an

historical accident, by means of a doubtful constitu-

tional expedient resorted to for the sake of preserving

the continuity of the existing Parliament at the time of

the accession of the House of Hanover in the person of

George I., that triennial were converted into septennial

Parliaments. Obviously, the theory of delegacy, as

opposed to that of a less fettered system, recommends

itself from the constituent's point of view just in pro-

portion to the duration of Parliaments, that is, to the

length of time for which the member will be out of the

practical control of those who have elected him. This

is not the place to discuss the general question of the

comparative value of longer or shorter Parliaments,

which is bound up with various other considerations

' G. O. Trevelyan's lAfe and Letters of Lord Macaulay, vol. i.,

p. 277, seq.
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besides that of the completeness of popular representa-

tion to which they severally tend to give effect. It

must be noticed, however, that, considering the political

changes brought about by mere eflBux of time, and the

modifications of opinion which lengthened experience on

all sides must create, as well as the fact of new genera-

tions of the people incessantly coming to the front and

claiming a voice in the national councils, the question

of the length of Parliaments is one on which no small

portion of the controversy as to the sort of representa-

tion which is henceforward to prevail must largely

depend.

2. It was said in an earlier part of this chapter, that

the distinguishing feature by which the most recent re-

forms of the House of Commons are characterised is the

deference paid to the situation and political claims of the

individual person, as contrasted with those of any body,

class, or group of the population to which he is believed

to belong. This changed and changing point of view has

been sigTialised, as was seen, among other things, by an

increase of provision for securing a free and deliberate

expression of the opinion of every individual voter. The

voter has been liberated as far as possible from all

enforced subservience to any persons by whom he hap-

pens to be suiToimded, and who in a different condition

of society might be held legitimately entitled to direct,

or at least to influence, his political choice. For a

moment it might seem that such changes, especially

when somewhat violently wrought by Acts of Parlia-

ment, would be attended by aU the evils of individual-

ism, political insulation, and competitive selfishness of

the narrowest kind. But here, as in other well-known

fields, a compensatory provision is instantly introduced.
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As the old vanishes, it lays bare the seeds, which it had

long concealed and protected, of what is better and

higher. The involuntary and accidental grouping of

citizens may be indeed dislocated and shattered ; but

in its place there are shooting up on all sides a variety

of new growths, of every degree of exuberance and pro-

mise. To some pensive minds the old seems the more

natural, and therefore to be regretted, while the new,

having in it a greater admixture of conscious human
activity, and therefore of avowed imperfection, is ob-

noxious because of its artificiality, and the whole pro-

cess seems to them to be a substitution of mechanism

for life. But that is in the truest sense natural

which is found by long experience and observation

best to reveal and expand the individual and social

nature of man. WTiatever man in the exercise of his

political or other faculties is led to contrive or invent,

he may claim to have inherited as his natui'al and ori-

ginal birthright.^ It thus comes about that the moment
of the political liberation of the individual citizen from

the swaddling-clothes of class or property influence,

which he had outgrown, is also the moment of the

manufacture of new expedients for binding citizens to-

gether in organised groups, which shall enable every

individual citizen to economise to the utmost, and em-

ploy the most effectively, the force with which the Con-

stitution endows him.

Of these volimtary efforts to secure the most highly

economised use of political force, the various devices

which have been suggested for the representation

of minorities are among the most conspicuous. Sir

* Compare Aristotle, Pol. i. 2. ' Giov yap tKaffrdv iffn rrjs fividiws

Te\ia6eiaT)S, ravTifv (pa/xki/ tV <pvffiv ilvai eKacrou.'
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G. C. Lewis, indeed, in an article in the Edinburgh

Revievj, on the ' Representation of Minorities,' written

in July 1854, went so far as to argue that the repre-

sentation of minorities was already one of the most

essential elements of the English Constitution. He
said, indeed, that the parliamentary system was exclu-

sively founded on the representation of minorities ; for no

member of Parliament was elected by more than a small

section of the electors, and the principle of territorial

dix'ision secured that smaller towns, and coimties with

the smallest populations, should be represented in fact

very nearly on a par with the largest towns and mo&t

populous counties. It is an undoubted fact that in all

attempts to reconstruct the basis of the franchise, any

scheme for what are sometimes called ' equal electoral

districts ' has at present very little chance of support

from more than an inconsiderable number of members

in the House, and perhaps even of the thinking popula-

tion outside. The only distinct effort which has been

made by Parliament to introduce a trial of the system

of representing minorities has been through the medium
of the Reform Bill of 1867, by which all the towns

which under that Bill returned three members—i.e.,

Manchester, Liverpool, Birmingham and Leeds—and

the City of London, which was to retiu-n four—were to

afford to the minority of the constituents at general

elections the opportunity of returning one member.

This was effected by disabling voters from recording

their votes in favour of more candidates than one short

of the number of members to be elected. It has been

found in practice that where the numerical majority is

sufficiently large, it is possible so to distribute the votes

that the majority may, even under this system, com-
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mand all the seats ; but it has also been found that the

minute arrangements demanded for this purpose are far

more applicable to great provincial and manufacturing

towns, where the voters are already familiarly known to

each other, as well as already organised for a variety of

other purposes, than in such places as the City of London,

where only the slightest possible influence can be

brought to bear on voters by those who endeavour to

direct the election.

There are two principles on which schemes for

minority representation may be advocated. One is,

that local minorities have a claim to be heard in the

House of Commons in the same numerical proportion as

they bear to the majority outside the House. Accord-

ing to the other principle, it is alleged that though the

minority has no claim to have its existence recognised

in the House for the purpose of controlHng the repre-

sentatives of the majority, and therefore it would

be inexpedient to afford representation to minorities

generally in proportion either to their local or to their

aggregate strength out of doors, yet that the genuine

theory of popular representation would be most fairly

deferred to, and the House of Commons best invigorated,

by allowing minorities which have attained a certain

degree of respectable prominence to have such a number

of representatives as would preclude the notion that in

the case of any important debate the voice of the

minority could not be distinctly and even loudly heard.

So far as the question in England is concerned, or

has been concerned in late years, the subject is compli-

cated with another question which in fact is wholly

distinct from it. The best-known advocates in England

of systems of minority representation—that is, Mr.
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Thomas Hare and Mr. John Stuart Mill—have combined

the advocacy of this reform with a recommendation to

substitute throughout the country, in a greater or less

degree, what may be called personal for local represen-

tation. The main object in the contemplation of these

advocates seems to be, to counteract that sort of hap-

hazard minority representation which Sir G. C. Lewis

referred to as effected in practice by having places of

unequal population equally represented in the House.

Their general device is, so to readjust the whole repre-

sentative system, that, on all the votes of the country

being polled, the majority and the minorities—or

rather their aggregates—should be represented in the

House in exact numerical proportion to the numerical

proportion they bear to one another outside the House.

In this way, it is not so much that minorities are repre-

sented, as that a large number of existing minorities

are by aggregation converted into majorities ; and

instead of its appearing in the House that the whole

country is of one mind, because a bare majority in the

bulk of the constituencies overbalances the minorities in

them, the true balance of sentiment and political opinion

is exhibited in the House with the utmost attainable

exactness. The essence of this scheme, even when
extended over lesser areas than that of the whole

country, is seen to contravene what at present appear

to be some of the most rooted institutions, not to say

prejudices, to be found in the country ; and it is not

necessary now to discuss the expediency of endeavouring

to alter these institutions or to correct these prejudices.

The schemes alluded to must qualify the character of

the House of Commons as a deliberative and executive

body, a far greater onus of responsibility being cast
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upon it on its deliberative side, and a far gi-eater freedom

being permitted to it on its executive side. To the

extent that all the elements of the national political

life are reproduced on the floor of the House of Com-

mons, the discussions now conducted outside the House,

the result of which is to determine the relations of the

majority to the minority, must be increasingly con-

ducted inside the House. The House must come to feel

that it has less and less any distinct mandate from the

country, and its independence must be vastly increased

at the expense of the constituencies throughout the

country, so soon as these have performed their functions

of choosing acceptable mouthpieces. This must be the

tendency of things, though shorter Parliaments, and the

fact of party government, may do much to modify its

effect. It is obvious, then, that schemes for minority

representation of this kind include far more in their

purport than a mere provision against the chance of

important classes of the people having their voices

wholly unheard in the Legislature, because they are not

yet numerous enough to command a majority of votes

in more than perhaps a very few places.

The real value of minority representation must

rather be tested in the simpler cases in which it is now

applied to the five great towns already enumerated.

Those who object to this sort of representation are wont

to argue that, to the extent to which it has been intro-

duced, it does more than merely prevent the voice of

the minority being silenced in the House, and that it

either counteracts the legitimate force of the majority,

or discloses an apparent balance of opinion and political

determination which does much practically to disfran-

chise the places represented. To throw light on the
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question, it is necessary to consider what are the claims

to exclusive representation, which a majority in a par-

ticular place represented may be held to possess. Of

com'se there may be true majorities and false majorities.

A false majority exists where—owing either to dormant

political activity, or ignorance, or slavish subservience

to discreditable influences—a small minority chances to

acquire at election time the power of converting to its

own uses the numerical majority of the voters. A true

majority is where every voter who goes to constitute the

majority acts as a free and independent citizen, with a

competent knowledge of the issues at stake, and with a

fixed determination to give effect to the promptings of

his reason and conscience. WTiere such a true majority

exists, and is, as it must be by the hypothesis, unani-

mous in support of a candidate, the only reasons why its

vote should not be either counteracted or modified in

effect by the presence of an equally true minority are,

(1) the advantage to the coimtry generally of obliging

every class of opinions to be submitted to the somewhat

rough test of popularity before they become the basis of

legislation, and (2) the advantage to the House of Com-
mons of having a distinct and uniform direction given

to its counsels by what is taken to be,—say, for purposes

of public convenience only,—the imdi\'ided popular

voice. It is sometimes held that there is some inscrutable

virtue in the decisions of a majority, however small, and

that it has a moral right, even if it should not have the

physical force, to assert an uncontrolled ascendency.

Whether these beliefs are held to be democratic, repub-

lican, or anything else, they are most unsafe foundations

on which to build any cogent political argument. It is

impossible to say too much—and much has been said

—
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on the necessity, in the most democratically constituted

societies, of favouring the gi'owth of new and varied

opinions,—to be held for a long time, it may be, by very

narrow sections of the community ; and political, reli-

gious, and social freedom would become impossible, and

truth extinct, if the idea ever gained ground that the

political or other beliefs of a numerical majority afforded

any test of their inherent value, or could found a claim

for undisputed supremacy.

In spite, however, of these salutary deductions from

the conceit of those who panegyrise the merits of popu-

lar majorities, plebiscites, and the like, a sound and

popular form of government presupposes that G-overn-

ment shall in its main acts and policy not only follow a

uniform and decided course, but that that course shall

commend itself to at least a considerable portion of the

population ; and if two or more decided and uniform

courses present themselves, the only mode of choosing

between them is that of ascertaining which is acceptable

to the greater number of people.

The claims of a majority to decide elections being

thus found to rest solely upon the convenience of a

uniform administration, and the imperious necessity of

making an absolute choice between the wishes of one

set of persons and those of another, the limitations to

these claims are at once indicated ; and it is in these

limitations that the claims to representation on the part

of minorities can alone be discovered. The fact is, that

the assertion of the political claims of minorities is just

so far out of harmony with the working of popular insti-

tutions as the area over which a particular election

extends is small, and may be consistent with them as

the area becomes ver)- large. Thus, in very small
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boroughs, the result of representing minorities must be

purely anarchical. In the largest boroughs, the results

are perhaps more doubtful, but still very questionable so

far as the interests of true popular government are at

stake, and may tend to weaken or paralyse political

activity of the broadest and healthiest kind. The most

hopeful, or perhaps the only hopeful circumstances in

which the so-called representation of minorities can be

carried out are, in case of such a complete reconstruction

of the constituencies and of the modes of eliciting the

judgment of voters as is contemplated in the schemes of

Mr. Hare and Mr. Mill, and in the vast extension of the

area of every election which these schemes suppose.

Closely akin to this subject is another to which much
attention has been lately called, and which seems likely

to bring about important results in the practical work-

ing of the Constitution. It has been already seen that

the displacement of the more primitive classification of

English society is being succeeded by voluntary political

organisations of a variety of kinds, and possessing various

degrees of publicity. Among these organisations the

most recent growth is that of large groups of electors,

who voluntarily connect themselves together for the

purpose of establishing the principles upon which they

shall select a candidate, and of giving effect to their

determinations. Such associations naturally invite pub-

lic attention and criticism ; and, according as they

are constructed in favour of one set of principles or

another, are likely to meet with vituperation at the

hands of the advocates of a different set of principles.

In England, indeed, such vituperation has become of

late matter of common notoriety ; and the worst names,
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borrowed from the most abused or misunderstood insti-

tutions of other countries, have been used for the purpose

of discrediting them. The truth is, that no general pro-

positions whatever can be framed as to the common
policy, expediency, or virtue, of any such associations.

These associations may be either of the worst and

narrowest sort, chosen, if chosen at all, by a mere plaus-

ible show of popular selection, and dominated by influ-

ences of the most pernicious or intolerant sort, whether

aristocratic, plutocratic, or demagogic in the most

objectionable sense. Or, on the other hand, these asso-

ciations may be the natural outcome of a vigorous

political life, and of a general resolve in the constituency

to subordinate the casual wishes or caprices of smaller

sections within it to the general good of the whole, or to

the service of the State. They may be elected by the

most stringent method which has ever been devised for

recording a popular choice ; the association may be hirge

in numbers, and every member of it may be competently

instructed and free to act on his independent judgment,

saving always his loyal recognition ofthe distinct objects

for which the association is created ; the meetings may
be in public and the discussions enlightened and checked

by concurrent controversies in the local newspapers ; and

the true political relationships between such an associa-

tion and its own constituency on the one hand, and the

candidates whose claims come before it for consideration

on the other, may be unerringly and delicately appre-

ciated. It is impossible not to see, in such an associa-

tion as this, and in the multiplication of such associa-

tions, the best possible hope which in this country can

for some time be entertained for the establishment or

renovation of popular government of the truest sort.

F
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The task of such voluntary associations as these,

whether of the better or the worse kind, is simplified,

and the character and direction of their work deter-

mined, by the existence of what is called ' government by

party,'— a subject which in its recent aspects requires

independent investigation. It is a matter of the utmost

consequence to ascertain what are the real nature and ad-

vantages of party government as now existing in England,

and to discover what are the prospects of its develop-

ment, or of any substitute for it being found. There is

no doubt that, on the face of it, government by party

presents many stumbling-blocks to the scrupulous ob-

server of parliamentary institutions. He is apt, on a

superficial glance at them, to see in the contests of party

a sort of fictitious battle-field, in which the rival hosts

have assorted themselves only for the purpose of playing

a gigantic game. In the spru-ious struggles wliich are

exhibited, ail independent and conscientioiis convictions

seem to be treated as matters of indifference if not of

scorn, while the party-cries which for the moment rally

the combatants on one side or the other owe their origin

to the purest accidents, or, what is still worse, to no-

thinsf better than astute contrivance.

This view, which undoubtedly points to some of the

extravagant abuses to which party government often

gives rise, has been resisted by all the ablest modem
speculators on constitutional gov'emment, commencing

withEdmund Burke, in the familiar passage contained in

his ' Thoughts on the Causes of the Present Discontents.'

The following is part of the passage alluded to :
—

' Men
' thinking freely will, in particular instances, think

' differently. But still, as the greater part of the

* measures which arise in the course of public business
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* are related to, or dependent on some great, leading,

* general principles of government, a man must be
' peculiarly unfortunate in the choice of his political

' company, if he does not agree with them nine times

' in ten. If he does not concur in the general principles

* upon which the party is founded, and which necessarily

* draw on a concurrence in their application, he ought
* to have chosen some other, more conformable to his

' opinions. When the question is in its nature doubtful,

' or not very material, the modesty which becomes an
' individual, and (in spite of our court moralists) that

' partiality which becomes a well-chosen friendship, will

' frequently bring on an acquiescence in the general

' sentiment. Thus the disagreement will naturally be
' rare ; and it will only be enough to indulge freedom
' without violating concord or disturbing arrangement.'

Leaving, however, on one side, as the limits of the

present treatise demand, the general explanation and

defence of government by party, it is sufficient to

examine the grounds on which the institution may be

held to rest in England at the present time.

Party government in England rests upon three

foundations, which may be conveniently designated as

(1) historical, (2) natural, and (3) artificial.

1. The historical foundation of modern parties is

undoubtedly the division of sentiment and action which

took place between the times of the abdication of James
II., and of the firm establishment of the House of

Hanover about the time of the accession of Georae III..

—a period of about seventy years. No doubt, for the

purposes of finer philosophical and historical analysis,

the origin of existing political parties might properly be

attributed to times, events, and political or religious

F 2
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divisions far earlier than the period of what is known .as

the Revolution. But it seems to have been the broad

di\'ision of opinion in respect of the paramount authority

of Parliament over the very sources of regality, long ex-

pressed in the opposed titles of "VSTiig and Tory, which,

under all the changes since experienced, whether overt

or latent, is still reproduced and indeed emphasized in

the great rival parties of the present reign. Whether or

not the terms Liberal and Conservative square with tlie

older terms, or what relation the new terms have to the

old, is a question which belongs more to the political

historian than to the constitutional critic. It is, how-

ever, a matter of some constitutional importance to

notice that party government in England is not the

growth of a day, or even of a hundred years, but that it

is almost as firmly impressed on the character of English

institutions as the modern conception of representative

government itself.

2. But government by party has perhaps a still

more indisputable origin and justification in certain

antithetical forms in which the human mind seems to

be cast, and in which, when addressing itself to political

afiairs, it seems spontaneously to operate. It is not

the case that at any given moment a large mass of

mankind are specially indifferent to the political pro-

gress of the country, or are inordinately stupid, ignorant,

selfish, or timid, while the rest of mankind have a firm

faith in the prospects of political improvement, and an

unflinching courage in venturing on any amount of

change which seems fairly calculated to bring it about.

The truth in this respect would rather be, that all

persons whatsoever, while unthinking, insulated, and

inexperienced, are disposed to flinch from taking any
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further step in politics than holding firmly on to all

which is familiar and seems at least secure. All politi-

cal action, when it is anything else than a mere grasp-

ing after personal or selfish ends, implies a certain

amount of confidence in the result of a yet untried

experiment. It has well been pointed out by the best

political logicians that politics, in truth, admit of no

tentative experiments. No concurrence of political cir-

cumstances,personages, and events can ever be reproduced

a second time ; nor has the political inquirer any but

the most limited power to control, for the purpose of

ascertaining the true relations of cause and effect, the ar-

rangement of the materials in his hands, nor any method

but that of the loosest historical analogy, or contempo-

raneous observation of other countries, to remedy the in-

herent defects of the experimental method when applied

in this field. While, on the one hand, the politician,

no less than the physical experimentalist, is bound to

take the utmost pains to master every one of the relevant

facts accessible to him, he can at the best only use

them for the purpose of conjecturing the sort of modifi-

cations which may and ought to qualify the application

of principles which are purely deductive. It is by his

deductive method, and by his confident attachment to

the conclusions which that method has taught him, that

the politician attains the elevation of a scientific pro-

phet. This method not only teaches him how to form

sound intellectual judgments, but informs his moral

insight, and suffuses his wliole nature with the glow of

unalterable convictions. Thus it comes about that the

science and art of politics can for practical purposes be

beneficially studied only by those who either themselves

have the capacity of forming in this way political
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judgments, or who have the modesty and discretion to

rely on those authorities who are gifted with a capacity

they do not share.

The object of this somewhat detailed investigation

is to show that if there are real and natural differences

of a strongly marked kind between the mental habits

of one class of political thinkers and those of another,

these differences cannot be found in a mere opposition

of political method, inasmuch as for all political students

the only available political method is one and uniform.

Nevertheless, very familiar experience teaches that

there are to be found, even among the ablest and most

conscientious political students, certain obvious diver-

sities, be it of temperament, taste, long-inherited pre-

judices, or, it may be, mere rate of intellectual action.

Whether these diversities are permanent as the nature

of man, or national and transitory, it is not now neces-

sary to inquire. Suffice it to notice as a fact, that after

all political inquiries have been exhausted, and all the

best-accredited methods applied, there is exhibited in

the two classes of investigators severally a residuum of

feeling, on the one hand in favour of supporting, and

perhaps normally developing, that which exists, and on

the other hand in favour ofpassing as rapidly as possible

to some new and untried state of society, in which, at

the risk of any loss of existing advantages, the mass of

current evils may disappear. This distribution of fears

and hopes must be taken as a natural foundation of

party division in the English Parliament.

3. Again, even if the natural sources of party

opposition and strife were absent, and the historical

antecedents were different from what they are, there

would still be found potent reasons, in the interests of
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1

orderly and consistent government, for devising artificial

methods by which all the inevitable dififerences of

opinion characterising- the various members of a large

representative assembly could be so marshalled and

arranged that, for purposes of executive action, some

considerable amount of unanimity should be attained.

This can be effected (1) by selecting for points of

union only those broad principles and distinctly under-

stood measures which, after long discussion in and out

of Parliament, every member of the House, as he is

elected to it, may be presumed thoroughly to under-

stand, and promptly to support or oppose. Side by side

with this method it would be expedient (2) to encourage,

with respect to all other questions, not selected as the

badge of party union, the utmost freedom of indepen-

dent action and expression. A vast number of questions

—

including, for instance, the whole of criminal law reform,

and the bulk of the measures for the social or moral

improvement of particular classes in the community

—

belong to this list. A complementary method (3) is,

to facilitate in particular cases the process by which a

member may be held entitled to consult his independent

convictions, or certain obligations of an equally cogent

kind, in the place of the immediate interest of the

party to which he belongs. As a matter of fact, very

little encouragement is shown at present to defections

of this sort, and whenever they occur the member who
is guilty of them is invariably put to the utmost pains

to defend his action, and in the opinion of his own
party never does succeed in freeing himself from the

imputation of disloyalty, not to say treachery. Never-

theless, if the grounds on which an individual departure

from the ranks of party may be justified were clearly
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ascertained and publicly announced, it is probable that

not only would the institution of party government be

rid of much of the moral suspicion with which it is in

some quarters regarded, but its true natiure and objects

would be better appreciated throughout the country

;

adhesion to his party would be held more consistent

with the most scrupulous susceptibility of a man of

honour ; and, on the whole, in the absence of a slavish

terrorism, the obligation of party ties would be more

undeviatingly deferred to.

The last fifty years of English political life have

been signalised by nothing more conspicuous than the

breaches of party ties committed by the most eminent

statesmen, in the presence of emergencies in which the

forces of each party were strained to the uttermost in

opposing the other. As a specimen of the sort of

defence which the practice, if not the theory, of the

Constitution seems to admit in a case like this, the

following words of Sir Robert Peel, in his speech on the

Catholic Emancipation Bill, delivered in March, 1829,

may be adduced :
—

' I cannot,' he said, ' purchase the

' support of my honourable friends, by promising to

* adhere at all times, and at all hazards, as minister of

' the Crown, to arguments and opinions which I may
' have heretofore propounded in this House. I reserve

' to myself distinctly and unequivocally the right of

' adapting my conduct to the exigency of the moment,
* and to the wants of the country. . . . This has been
' the conduct of all former statesmen, at all times and in

' all countries. My defence is the same with that of all

' others under similar circumstances, and I shall con-

* elude by expressing it in words more beautiful than

' any which I myself could use—I mean, the words of
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* Cicero

—

Hcec didici, hoec vidi, hcec scripta legi, hcsc

' de sapientissiTnis et clarissimis vins, et in hac
* republicd et in aliis civitatibus monumenta nobis

' littercc prodiderunt, non semper easdem sententias

' ab iisdem sed quascunque reipublicce status, tem-

' porum inclinatio, ratio concordice postularent, esse

* defendendas.^ ^

The modern effects of government by party in

facilitating the construction of an executive Govern-

ment, and in ascertaining the constitutional relations

between the Cabinet and Parliament, will be discussed

in a later chapter. The inconvenience of separating

the topics by interposing a review of the modern situ-

ation of the Crown is an instance of the difficulty or

impossibility of keeping in view all the elements of the

Constitution at the same moment, and yet of the abso-

lute necessity of doing so.

' Guizofs Memoirs of Sir Robert Feel, p. 40.
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Section II.

—

Privileges and Ordeb op Proceedings.

The composition of the two Houses of Parliament,

as settled during the present reign, the current idea

and actual mechanism of the representative system, and

the general modes in which, both in and out of Par-

liament, the task of government is carried on with a

certain degi'ee of consistency and uniformity, have thus

been investigated from a pm-ely constitutional point of

view. Not less relevant, however, to a true account of

the structure of the Constitution is an inquiry into the

more detailed processes by which the Houses of Par-

liament, and especially the House of Commons, have, by

the united operation of long custom and recent arti-

ficial contrivances, acquired the capacity of securing

order in the conduct of business, and of reconciling to

the utmost the independence of individual members

with the claims of the assembly in its corporate

capacity on the one hand, and of the public outside the

House on the other. To this subject belongs the con-

sideration of what are called the ' privileges ' of mem-
bers or of the House, and the ' standing orders ' and

resolutions made by the House for the regulation of its

proceedings.

The later history of the House of Commons has

exhibited a steady progress in the direction of main-

taining, not only publicity in its proceedings, but the

freest possible avenues for communication with the

public outside the House. Prominent among these

avenues are the facilities opened out dm-ing the last

hundred years, and largely developed during the pre-
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sent reign, for approaching the House of Commons by
petition. Whether Mr. Hallam's opinion is to be fol-

lowed, that the great multiplication of petitions wholly

unconnected with particular interests cannot be traced

higher than those for the abolition of the Slave-trade

in 1807,^ or Sir T. Erskine May's opinion is to be pre-

ferred, that the modern system of petitioning was first

called into activity in 1779 by the organisation created

to promote measures of economical and parliamentary

reform, which, commencing among the freeholders of

' See Mr. Hallam's accovmt of what is known as the Kentish

petition, in 1701, Constitutional History, chap. xvi. Mr. Hallam

cites in a note a paper in reference to this petition entitled ' Vindi-

cation of the Rights of the Commons,' written either by Harley or

Sir Humphrey Mackworth. After quoting the Statute of Chas. II.

against tumults on pretence of presenting petitions, the writer of

the paper says :
' By this statute it may be observed, that not only

* the number of persons is restrained, but the occasion also for

' wliich they may petition ; which is for the alteration of matters

* established in Church or State, for want whereof some incon-

' venience may arise to that county from which the petition shall

' be. For it is plain by the express words and meaning of that

* Statute that the grievance or matter of the petition must arise

' in the same county as the petition itself. They may indeed
* petition the King for a parliament to redress their grievances

;

* and they may petition that parliament to make one law that is

' advantageous, and repeal another that is prejudicial to the trade

' or interest of that county ; but they have no power by this Sta-

* tute, nor by the Constitution of the English Government, to di-

' rect the parliament in the general proceedings concerning the

' whole kingdom ; for the law declares that a general consultation

* of all the wise representatives of parliament is more for the safety

* of England than the hasty advice of a number of petitioners of a
' private county, of a grand jury, or of a few justices of the peace,

' who seldom have a true state of the case represented to them.'

Mr. Hallam mentions the Septennial Bill of 1717, against which

several petitions were presented from corporate towns, as affording

the earliest instance of any merely political petition.
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Yorkshire, extended to many of the most important

counties and cities in the kingdom,' there is no doubt

that the right has now become firmly established to

petition either House of Parliament in language ' re-

' spectful and temperate, and free from disrespect to the

* Queen, or offensive imputations upon the character or

' conduct of Parliament or the Courts of Justice, or

' other tribunal or constituted authority.' ^

Petitions to the Lords may give occasion to debate,

and members who present petitions constantly avail

themselves of this privilege by expressing their ac-

quiescence in, or disapproval of, the prayer of the

petition. It was not till 1839, when it was found that

the debating of petitions threatened to become the sole

business of the House of Commons, that that House

took the step of prohibiting all debate upon the pre-

sentation of petitions. This prohibition was embodied,

in 1842, in standing orders dealing with the whole

subject of the presentation of petitions. By these

orders, the Speaker is required ' not to allow any debate,

' or any member to speak upon or in relation to' a

petition, except ' in the case of such petition complain-

' ing of some present personal grievance, for which

* there may be an urgent necessity for providing an

' immediate remedy.' As a specimen of the spirit in

which this rule has been interpreted, it was decided on

June 14, 1844, that a petition complaining of letters

having been detained and opened at a post-office, and

praying for inquiry, was not of that urgency that

entitled it to immediate discussion ; while a similar

' Mays Constitutional History, vol. ii, p. 63.

* May's Parliamentary Practice, chap. xix.
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petition presented on June 24 in the same year, com-
plaining that ' letters are secretly detained and opened,'

whereby a 'present personal grievance' was alleged,

was permitted to open a debate.

The next, and perhaps in the circumstances of

modem society the more important, avenue to commu-
nication between the Houses of Parliament and the

country is secured by the effect of the publication of

the proceedings of the two Houses, and of the general

permission accorded to strangers, including reporters for

the public press, to be present at the debates. The
great contest between the claims to secresy asserted by

the House of Commons on the one side, and the claims

to publicity asserted by the public on the other, has

been waged within the limits of the present reign.

The first stage of the controversy, commencing with

the case of Stockdale versus Hansard, marked what
the House has a right to publish ; the second stage,

denoted by the resolution of 1837, marks what the

House has a right to keep secret.

The question at issue in the case of Stockdale versus

Hansard ' was whether the House of Commons is

entitled to print and publish documents which are

laid before the House, and thereupon become part of

its proceedings, in spite of the fact that they contain

defamatory matter, and would be held libellous in a

Court of Law. An action had been brought against

Messrs. Hansard, printers to the House of Commons,
for printing and publishing, in accordance with an

order of the House, a book described as * Reports of

the Inspectors of Prisons of Great Britain,' in whicli

' Adolphvs and Ellis's liejwrts, 1. Broom's Constitutioiial Laiv,

870.
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reports a book of the plaintiffs, found among the

prisoners in Newgate, was mentioned as being of a

' most disgusting nature, and the plates indecent and

' obscene in the extreme.' The report complained of

had been made, on the 2nd of July, 1836, by a com-

mittee of the Court of Aldermen, in consequence of the

report of the Inspectors of Prisons in reference to the

gaol at Xewgate, and had been afterwards laid before

the House of Commons, and ordered to be printed by

the House. On a later day, the 25th of July, the

House of Commons ordered to be printed a copy of a

further communication from the Inspectors of Prisons,

made in reference to their previous report. On the

18th of March in the following year, the House of

Commons, in compliance with the recommendation

of a Select Committee, directed that parliamentary

papers and reports printed by order of the House should

be sold to the public at certain specified rates. On
au action being brought by Mr. Stockdale, the Lord

Chief Justice Denman, who tried the case, took occasion

to say that ' the fact of the House of Commons having
' directed Messrs. Hansard to publish all their par-

' liamentary reports is no justification for them, or for

' any bookseller who publishes a parliamentary report

' containing a libel against any man.' In answer to

this, the House agTeed to a resolution on May 31,

1837, that ' the power of publishing such of its reports,

' votes, and proceedings as it shall deem necessary, or

' conducive to the public interests, is an essential inci-

' dent to the constitutional functions of Parliament,

' more especially of this House as the representative

' portion of it.' And further, that ' for any person to

' institute a suit in order to call its privileges in ques-
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* tion, or for any court or tribunal to assume to decide

* upon matters of privilege, inconsistent with the

' determination of either House of Parliament thereon,

' is contrary to the law of Parliament, and is a breach
* and contempt of the privilege of Parliament.' ' The
struggle terminated in the passing, in the year 1840,

of an Act ^ which recited that ' it is essential to the

* due and effectual exercise of the functions and duties

' of Parliament, and to the promotion of wise legisla-

' tion, that no obstructions or impediments should

' exist to the publication of such of the reports, papers,

' votes, or proceedings of either House of Parliament,

* as such House of Parliament may deem fit or neces-

' sary to be published ;
' and enacted that it should be

a sufficient defence, in case of any proceedings arising

from such publication, to produce a certificate under

the hand of the Lord Chancellor, or the Speaker, as the

case may be, to the effect that the publication took

place by order or under the authority of the House of

Lords or the House of Commons.

The other side of the same privilege in respect to

the publication of its proceedings, in accordance with

which the House of Commons can restrict as well as

enforce publication, was illustrated in the year 1875.

In the year 1837 the House of Commons had agreed to

a resolution which forbade in general the publication

of evidence or of documents brought before Select Com-
mittees of the House. On April 9, 1875, the ' Times'

and the ' Daily News ' published, under the heading
' Committee of Foreign Loans,' evidence received by such

a Committee, which was then sitting. This evidence,

' May's Parliamentary Pi-actice, chap. v.

* 3 and 4 Victoria, chap. ix.
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as published, included a letter to Mr. Lowe, M.P.,

from M. Herran, Honduras Minister in Paris, read to

the Committee by Mr. Kirkman Hodgson, M.P., and

which reflected seriously (and, as it appeared, unjustly)

on the character and conduct of a member of the

House, Capt. Bedford Pim. " The publication of the

defamatory matter was made the subject of urgent com-

plaint in the House, and the printers of the two news-

papers were summoned to appear at the bar of the

House, and were in attendance on the day named for

their appearance. After considerable debate on that

day—in the course of which Mr. Disraeli, the leader

of the House, argued that, inasmuch as there was no

dispute whatever either about the fact of an offence

having been committed against the resolution of 1837,

or as to the personal innocence and good faith of the

gentlemen who had been summoned, it was not desirable

to proceed any further in the matter—it was decided to

dispense with their further attendance, and to com-

municate with the Committee of Foreign Loans in

order to trace the mode in which the publication had

been brought about, and to prohibit such acts for the

future.

This last-mentioned debate gave rise to an incidental

discussion on the general right of strangers to be present

in the House during its sittings. There was no doubt

that strangers, including reporters, had no other consti-

tutional right to be present than such as the House
itself might from time to time choose to concede to

them. Nevertheless great inconvenience had been

experienced on some occasions, and especially in the

course of this debate, from the rule that all strangers

might at any moment be excluded, on a single member
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' taking notice ' that strangers were present. A recent

resolution has introduced a far more convenient rule,

without surrendering the constitutional right of the

House to absolute privacy. Strangers can now only be

excluded by a vote of the House on the question being

put by the Speaker, no discussion being allowed. This

solution of the problem was found serviceable in the

Session of 1878, when the personal character of an

Irish landlord who had been recently murdered was

incidentally brought under discussion. As the circum-

stances afford one of the earliest illustrations of the

working of the new rule, and explain its true use and

limits, it is worth while recalling them with some pre-

cision, as they are detailed in Hansard.

On April 12, 1878, Mr. O'Donnell had moved, with

reference to the murder of the late Lord Leitrim, that

the action of the Grovernment in Donegal ' is unconsti-

' tutional, unsuited to promote the ends of justice, and
' calculated to foster disbelief in tlie impartiality of the

' law,' In the course of the debate, IMr. O'Doanell put,

by way of illustration, the case of a landlord known
throughout all the northern country of England ' as the

bad Earl,' and said : ' If it was known tlu'oughout all

' the country, beyond the possibility of a doubt, com-
' mented on in the public press, denied nowhere and by
' none, that he had placed the alternative of eviction or

' dishonour before the peasant-girls on his property, and
' that when his infamous advances had been slighted,

' he had carried out his threat of eviction '—At this

point Mr. King Harman said :
' Mr. Speaker, I beg to say

* that I see strangers.' The Speaker said :
' The honour-

' able member having taken notice of the presence of

' strangers, I am bound to take the course I have taken

G
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' upon a former occasion, and to put the question at

' once to the House whether strangers be ordered to

' withdraw.' The question was put, and the House

divided, the Ayes being 57, and the Noes 12, and the

majority for the exchision being therefore 45. The

record in Hansard is simply :
' After this division,

' strangers were excluded, and it was understood that

' the debate proceeded for some hours :—at the end of

' which time, the question was again proposed that Mr.
' Speaker do now leave the chair.' ^ It may be observed

that the next morning's papers contained a report of

what took place while strangers were professedly ex-

cluded, though not in any detail, and not in the ordi-

nary course of the reports of Parliamentary proceedings.

It may be doubted, however, whether even under

the newly-modified rule, the practice of excluding

strangers serves the end in view,—that of securing real

secresy and perfect independence. In presence of the

modes of communication and the allurements to publi-

cation now everywhere diffused, it is scarcely possible that

some account of lengthened, complicated, and highly-

intei'esting proceedings shall not leak out ; and the

more grave the inquiry, or the more deeply it affects

personal character, the more important is it that no

merely partial utterances shall go forth unchallenged

to the public, and that every member of the House

shall conduct himself, not as belonging to an irrespon-

sible club, but as being invested with the dignity of a

public judicial officer.

The questions of privilege above noticed introduce

a subject which has already been seen to be closely con-

' Hansard, vol. ccxxxLs. 1262.
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nected with all the privileges of the Houses of Parlia-

ment :—that is, the modes by which the House, acting

in a judicial capacity, can practically enforce its sen-

tences, either upon its own members, or upon other

persons. The offence complained of as a contempt of

the House may be committed either by members of the

House or by strangers, and directed either against

individual members of the House, or against the House

itself in its corporate capacity. It has always been a

matter of great controversy how far Courts of Justice

are entitled to review the judgments of the Houses, for

the purpose of ascertaining the extent of the privilege

invaded, and determining whether the limits of juris-

diction have been strictly observed. The case of Howard
versus Grossett,^ which arose in 1 840 out of the case of

Stockdale versus Hansard, (the plaintiff being Stock-

dale's solicitor, and the defendant the Serjeant-at-Arms,)

presents the most recent occasion on which the principles

relating to the constitutional right of the Commons to

commit and punish have been judicially acknowledged

and explained. The Court of Exchequer Chamber
reversed the judgment of the Court of Queen's Bench,

which had decided in favour of the plaintiff. The
Court of Exchequer Chamber asserted that the privi-

leges of the House involved in the inquiry before the

Court were indisputable, because, ' 1st, that House,
' which forms the Great Inquest of the nation, has a

' power to institute inquiries, and to order the attend-

' ance of witnesses, and in case of disobedience . . .

' bring them in custody to the bar for the purpose of

' 10 Q. B. 3.")!). 1 Car. and M. 380. Broom's Constitutional Law,
notes to Stockdale v. Hansard.

G 2



84 TJie Houses of Parliament.

* examination ; and 2ndly, if there be a charge of

' contempt and breach of privilege, and an order for

' the person cliarged to attend and answer it, and a

' wilful disobedience of that order, the House has un-
' doubtedly the power to cause the person charged to

' be taken into custody, and to be brought to the bar to

' answer the charge ; and further, the House, and that

' alone, is the proper judge when these powers, or either

' of them, are to be exercised.'

The House of Commons has of late years had to

grapple with a series of problems relating to the man-

agement of its own business, which are mainly due to

the inordinate growth and complication of that business,

and to a greater variety in the personal characteristics

of members of the House, as representing Scotland and

Ireland as well as England, and as elected by a more

independent system of voting than heretofore. Long
experience has gradually taught the House to frame a

series of rules which have seemed calculated not only to

secm'e quiet and regularity in debate, but also to extend

the utmost latitude of speech and action to individual

members which could be compatible with the complete

accomplishment of all the business before the House.

Nevertheless, the working of such rules must depend

for its success upon the common understanding that

they are to l)e interpreted according to the intention

with which they were introduced, and not strained and

abused in order to defeat the general purposes of the

assembly in the interests of individual licence and

caprice. In the session of 1877 the House was brouglit

face to face with a difficulty which could scarcely be

foreseen, inasmuch as it arose out of the inadequacy of

its own existing rules to meet a conspiracy entered into
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by a knot of individual members to arrest legislation by

means of that very procedure of the House the spirit

and intent of which they were ostentatiously setting at

defiance. A certain number of members combined

together to prevent the progress of legislation, by way

either of punishing the House for an alleged neglect of

business in which they held themselves especially in-

terested, or else of forcibly securing space for the inter-

position of that business. While the outward forms of

the House seemed to be punctiliously complied with,

they attempted, by dint of artificially sustaining inter-

minable debates on worthless points, and repeatedly

dividing the House on the question of adjournment, to

govern the House by a compact and unscrupulous

minority. The following strong language in reference.

to this conduct may be cited from a writer whose calm

historical grasp of the true character of the English

House of Commons, as well as his practical knowledge

of its procedure, entitles him to especial respect. ^Ir.

Reginald F. D. Palgrave, Clerk Assistant to the House

of Commons, writes ' : ' An attempt to injure Parlia-

' ment by means of its procedure, or to lower it in the

' public esteem, is not so mucli a breach of Parliament-

* ary decorum as a breach of faith with the State. For
* such an offence is the misuse of privileges and of high

' position, by those who are entrusted with that position

' by the State itself. And though it may seem strange,

' that, to assign a due place upon the old criminal code

' to so new a crime, a comparison should be sought

' among the lower types of guilt : still not less true is

' it that a Member of Parliament, who takes his seat

' The House of Coiniiutus. Illustrations of its History and Prac-

tice. By Reginald F. D. Palgrave. Preface to revised edition, 1878.
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* under the sanction of the oath of allegiance, and in

' defiance of that oath employs the right he so acquires

' to inflict injury or contempt upon the Constitution,

' passes into the company of faithless trustees and of

' deserters who betray their comrades.'

While, at the time of the obstruction here referred

to, the House exhibited a dignified self-restraint, and

even leniency to the particular offenders, it lost no time

in amending its rules in such a way as to prevent, if

jiossible, the recurrence of such scenes, and protect the

general assembly against the tyranny of small and per-

tinacious cliques. This was effected chiefly by the pass-

ing of a rule which empowers the Speaker of the House,

after calling a member twice to order, and on his still

persisting in disobedience, to name the member. As

the process and consequences of naming a member have

been shrouded in a good deal of obscurity, it will serve

to explain them, and also to describe the operation of

the new rule, if the facts of its first application, as

described in Hansard, are recalled.

On the 6th of August, 1878, a debate was taking

place in the House of Commons on the question of allow-

ances to the families of reserve-men in the army for the

period during which they were called out for active

service. Major O'Grorman,—who seems to have had some

personal ground of discontent at what had been done or

not done,—repeatedly called out ' Hear, hear,' and
' Order,' in the course of the speech of Colonel Stanley,

Secretary for War. The Speaker called upon ' the hon.

' and gallant member for Waterford to desist from these

' interruptions.' Major O'Gorman defended his conduct,

but the Chancellor of the Exchequer urged that he

should apologise, and submit himself to the ruling of
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the Chair. The Speaker said :
' He owes it to the House

' to make some apology for the interruption he has

* persisted in carrying on. I must call upon him at

' once to make such apology as is due to the House.'

On Major O'Gorman's refusing, Mr. Bulwer observed

:

' Although the hon. and gallant member may think that

' he is not exceeding his privilege, yet now that his

' attention has been directed to it from the Chair, I am
' sure the hon. and gallant member is too good a soldier

' to refuse to submit to discipline.' Major O'Gorman re-

plied :
' The Speaker has not called me to order. He has

' done nothing of the sort.' The Speaker then said : 'After

* what has passed, I have no other alternative left me
' but to name the hon. and gallant member for Water-
' ford, for the line of conduct he has pursued this e^'en-

' ing ; I now name you, Major O'Gorman, for having

' interrupted the proceedings of this House by disorderly

' conduct, and for having refused, when called upon by
' the Chair, to submit yourself to the judgment of the

' House.' Thereupon the Chancellor of the Exchequer

moved, and Mr. Lowe seconded the motion, 'That

' Major O'Gorman, for his disorderly conduct and dis-

' respectful behaviour towards the Chair, be directed to

' withdraw.' The motion was carried, and it was further

ordered that Major O'Gorman, ' for his disorderly con-

' duct and disrespectful behaviour towards the Chair, be
' directed to withdraw ; that his conduct towards the

' Chair be taken into consideration to-morrow ; '
' and

' that he do attend in his place to-morrow.' On the

next day Major O'Gorman made an ample apology to

the House. The Orders were discharged, and, in tlie

words of Hansard, the Speaker's language in concluding

the matter is ' entered upon the Votes ' as follows :

—
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' The House has now heard the statement and apology

' of Major O'Gorraan. If it should be the wish of the

' House to proceed no further in the matter, it ^vill be

' an agreeable duty on my part to declare the will of the

' House in favour of indulgence. The House may be

' assured that, while jealous for the character of this

' House, and determined, so far as lies in my power, to

' maintain order in debate, it is with great reluctance

' that I put in force the authority of the Chair, as I felt

' bound to do on this occasion.* ^

Besides the contest which has been thus disclosed

between the House and small bodies of its own members,

another intrinsically more important contest has been

waged of late, and is likely to be waged for some time

to come,—that is, the contest between the claims of what

are called private members of the House and the

Government of the day. The subject cannot be fully

discussed till, in a later chapter, the situation of the

Executive Government in its relations to the House has

been investigated. It is difficult to sum up in a few

words the comparative value of the claims to attention

which may be urged generally on behalf of Government

business and on behalf of the motions or bills of private

members. It is by no means true that the advantage

in respect of pressing importance is invariably on the

side of the Government. Nor is it true that all the

more important measures urged by private members are

in course of time, if they deserve it, taken up by the

Government. The Government of the day is at the

head of a great party, and dependent for its continued

existence on the fickle breath of public opinion outside.

' Hansard, v. ccxlii., 1380.



Government Measures and Private Business. 89

In selecting its measures it must always give a preference

to those which are most desired, or most capable of being

understood, by the people at large ; and there will

always remain outside the list of such measures a vast

number of projects which, either from their technical

character, or from their concerning only special classes

of the community, or dealing with little appreciated

though very real and pressing problems of government,

have no chance of being promoted at all, except through

the personal energy of private members. It is the great

complaint among the more far-seeing statesmen of the

present day, that the tendency brought about by the

multiplication and crush of business in tlie House is

either to defer indefinitely the schemes of private mem-
bers as thus understood, or to interrupt them at some

stage or other, so as to render legislation with regard to

them impossible. In the formation of the most recent

rules for the conduct of business in the House, the rival

claims of the Grovernment and of private members were

kept in view, though it is yet to be seen how far they

have been happily reconciled. Supposing all fear of

intentional obstruction is got rid of, it would seem to be

most undesirable to introduce any further restrictions

than those which already exist in respect of such matters

as speaking frequently in Committee, asking questions

of Ministers, moving repeated amendments or adjourn-

ments, and the like ; it being obvious that the Govern-

ment of the day, by its command of a majority, by the

confessed importance of its affairs, and by the corporate

support it derives from all its members, can always do

far more than hold its own. The new rules which have

been tentatively adopted for expediting general business

by restricting the right of members to make motions on
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all kinds of topics at the time of the House resolving

itself into Committee, are specimens of the sort of inva-

sion of the rights of private members which is proceed-

ing from the side, not so much of the Government, as

of the business already recognised as being of public im-

portance. Such rules, however, must be very elastic, and

their ultimate form, if they attain any ultimate form,

will probably be rather determined by the exigencies of

the country at the time, and not by constitutional con-

siderations.

What is known as the ' half-past twelve rule,' after

being tried in several sessions, was adopted as a Standing

Order on the 18th of February, 1879. The rule is that

' except for a money bill, no order of the day or notice

' of motion be taken after half-past twelve of the clock at

' night, with respect to which order or notice of motion
' a notice of opposition or amendment shall have been

' printed on the notice paper, or if such notice of motion

' shall only have been given the next previous day of sit-

' ting, and objections shall be taken when such notice is

' called.' On the last discussion of the rule, it was by

no means unhesitatingly supported by the Chancellor of

the Exchequer, who represented the Grovernment ; and

it is probable that on the whole the rule ratlier operates

in favour of private members than of the Grovernment.

Members of the Government are likely to be more per-

sistently in their places than average private members,

and a vast quantity of formal Government business

which is never seriously opposed might be delayed,

under the new rule, by any single member of the House

putting down his name as an opposer. The business of

private members, on the other hand, can benefit very

little from the absence of casual interruptions of this
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sort, as it has no chance of being successfully terminated

without the overt support of a substantial and vigilant

majority of members. On the whole, the rule betokens

a salutary disposition to check an indolent, superficial,

or servile mode of getting through its business, with

which the load of modern legislation might be likely to

familiarise the House.

One of the most practical forms in which the multi-

tude of business before Parliament in modern times, and

the perplexities attending its satisfactory discharge,

are represented is to be found in that part of Parlia-

mentary practice which relates to Private Bills. When
it is remembered that one class of private bills covers

almost the whole field of Grovernment interference with

burial-grounds, charters and corporations, churches or

chapels, cities or towns. Crown, Church, or Corporation

property, fisheries, gaols, gas-works, letters-patent, mar-

kets and police, and the other class includes almost

the whole field of like interference with bridges, canals,

railways, docks, drainage, embankments, harbours, piers,

streets, turnpike roads, tramways and waterworks, it is

seen at once that, while every other branch of legislation

tends to become simpler through the acceptance of uni-

form principles, or to be superseded by the fact of its

having been finally accomplished, there is an almost

infinite field open in respect to private bills. They tend

to become numerous as the arts and inventions which

improve human existence become numerous, and to grow

intricate as the forms of human association and the fine

gradations of competing interests increase in variety and

complexity. There is a true and justly apprehended

danger that in no long time the business of so-called

private bills will absorb the main attention of the
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two Houses, to the comparative neglect of questions of

general policy, home and foreign, and at the expense

of all the time and energy at the disposal of their

members. And yet, in view of existing emergencies

and well-established policy, the Houses can now neither

refuse to legislate, nor—if they would prevent corrup-

tion, tyranny, and injustice of the most flagrant sort

—

withhold the employment of all resoiu-ces required to

enable them to judge wisely and administer skilfully.

The question is thus raised to one of great constitutional

importance, and the practical modes of dealing with it

at the present time must here be adverted to in some

detail. It concerns, in fact, not only the general

functions of the two Houses of the Legislature, but the

essential rights in respect of personal liberty, property,

and liability to taxation, of all members of the com-

munity. The right to govern, the mode of government,

and the duties of the governed, are all involved. And
yet the procedure with respect to private bills has

hitherto almost escaped the notice of constitutional

writers.

It does not appear that there has ever been any

authoritative effort made to define what is a public and

what is a private bill. Sir Erskine ^lay ^ enumerates

the chief cases which have occurred since 1828 in which

a practical difficulty has been experienced in determin-

ing to which rank a bill belongs ; and while it is broadly

understood that bills having in \dew only the particular

interest or benefit of private persons or groups of per-

sons,—as public companies, corporations, parishes, cities,

or even counties,—rank as private bills, it is yet true that

' Parliamentary Practice, chap. ixiv.
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most bills concerning the metropolis have been treated

as public bills ; that bills concerning Edinburgh and

Dublin have been treated as public or private according

to their objects ; that in 1839 three measures for im-

proving the police in Manchester, Birmingham and

Bolton were passed as public bills; that in 1856 a bill

concerning the harbours of Dover, Ramsgate, Whitby,

and Bridlington, and abolishing certain tolls and repeal-

ing local Acts, was held to be a public bill ; and that in

1861 the Eed Sea and India Telegraph Bill, which

amended a private Act, was introduced and proceeded

with as a public bill. The main distinction which governs

the procedure applicable to the case of a private and of

a public bill respectively is, that while, with regard to all

measures whatever, the Houses do their best to protect

vested interests, and to prevent unforeseen injury being

inflicted on individvial persons, in the case of a private

bill the judicial or administrative aspect of the Houses

is (at least in its earlier stages) the more prominent, and

in the case of a public bill the purely legislative.

The standing orders of the two Houses with regard to

private bills resemble each other in their general purport.

Their provisions are extremely minute, and have to be

rigidly adhered to by the promoters of the bills. The
utmost pains are taken that every competitive interest

shall secure a hearing, shall be efficiently advocated,

and, in case the bill proceeds, shall be, if possible, com-
pensated. Examiners are appointed to scrutinise the

bill and the documents appended to it in their earliest

stage, so that the time of the members of the House
who form a Select Committee on the bill may not be

wasted in discussing schemes which are inlierently im-
perfect. Careful provision is made for the supply of
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maps, plans, and books of reference for the informa-

tion of the House and of opponents to the bill. The

petitioner for the bill is obliged to make a general

declaration,—to be deposited in the Private Bill OflBce

on or before a certain day,—of the powers which are to

be given by the bill ; and in the case of bills for the in-

corporation of companies, the financial structure of the

contemplated company must be given with clearness

and exactness. Precautions are taken that the utmost

publicity shall be secured by public advertisement, and

that the fact of the petition for a bill shall be fully made

known in good time to all persons who may conceivably

be affected by the bill. Finally, by a standing order of

July 1858, the Commons agreed 'that this House will

' not insist on its privileges, with regard to any clauses

' in private bills sent down from the House of Lords,

' which refer to tolls and charges for services performed,

' and are not in the nature of a tax.' This resolution

has been held to extend to turnpike, harbour, drainage,

and other similar bills, and the effect of it has been to

enable bills which must before have been introduced in

the House of Commons, to be introduced in the House

of Lords.

The inordinate growth of private-bill legislation must

lead within no long time to some decisive measures for re-

lieving the Houses, and especially the House of Commons,

of the engrossing burden which it casts on members.

It is not of any service to contrast the importance

of private and of public bills; and therefore it does

not help the matter to assume that when their claims

come into competition those bills which have an ap-

parently more limited object must give place to those

which seem to be of more universal concern. Any such

mode of treating political questions neglects the fact of
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the organic union by which the smallest and narrowest

interests are bound up with what are to outward show

the most comprehensive, and is deservedly stigmatised

as parochial. It may probably be found, however, that

the Houses may be able to delegate the important ad-

ministrative and judicial inquiries which constitute the

main difficulty and press of private-bill legislation to

independent and permanent functionaries, who shall be

sufficiently well paid to be free from all unworthy

partiality, and who shall be of a class to command the

respect of Parliament. A precedent for such a delega-

tion is afforded by the recent Act for the appointment

of Election Judges ; and, like these judges, the function-

aries instituted for other objects would have the advan-

tage, not possessed by a Select Committee of one of the

Houses, of being able to take evidence upon the spot to

which the proposed legislation relates.

A large and courageous extension of the same method
of subordinate government may hereafter be found ser-

viceable or indispensable for the purpose of satisfying

most of what is substantial in the claims of Ireland to

self-government, and of some of the dependencies to

actual representation in the English Parliament,—the

judicial functionaries, in all these cases, being selected

from persons who would command the confidence of their

fellow-citizens in the county legislated for, as well as

that of the central Legislature which receives, and will

usually abide by, their report. This subject will be further

discussed in the chapter on Dependencies. But it may
be found interesting to cite in this place the latest

opinions on the subject of the late Earl Russell.^ ' I

' should have been very glad if the leaders of popular

' Recollections and SufjgcKtions, 1813-1873. By John, Earl
Eussell,1875, p. 351,
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' opinion in Ireland had so modified and mollified tlieir

' demand for Home Rule as to make it consistent with

' the unity of the Empire. There can be no doubt that

' the existing legislation by private bills is exceedingly

' cumbrous and expensive ; that great funds are wasted

' in purchasing private interests, and in giving fees to

' lawyers for services which are neither conducive

' to the public good nor advantageous to property. It

' would have been a great advantage in lightening the

* labours of Parliament, and in promoting useful public

' legislation, if the rural parts of England, Scotland, and

' Ireland had been divided and distributed into munici-

* palities springing from a popular origin, and invested

' with local powers. The principle of our Constitution,

' that no taxes or rates should be levied except by popu-

' lar consent, is grossly violated by the raising of large

' sums by virtue of the orders of magistrates, named by

' the Crown upon the advice of the Lord Chancellor.

' The private bills of Lords and Commons do not violate

' this principle, but are in many instances very costly.

' The late jNIr. Brassey was enabled to construct a railway

' from Turin to the Alps at no greater expense than

' was incurred in carrying a bill ' hrough Parliament to

' sanction the Great Northern Eailway of England.'

There is perhaps no part of the Constitution, in its

detailed working, on which more anxious care has been

bestowed by the House of Commons, expressing its will

either by resolutions or by standing orders, than that

which determines the mode of granting supplies for the

necessities of government, and seeing to their strict

application to the purpose for which they were voted.

According to the existing procedure, as elaborated only
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within the last few years, it may be briefly stated that

there are four stages which have to be travelled over

before the House of Commons holds itself to have

finally discharged its functions in respect of a money

grant. These stages may be designated as (1), the for-

mation of a Committee of the whole House, called the

Committee of Supply ; (2), the formation of a similar

committee, called the Committee of Ways and Means ;

(3), the passing in the Commons of the Appropriation

Bill ; and (4), the scrutiny of the mode of applying the

grant which is conducted by the Committee of Public

Accounts. In compliance with two standing orders of

the 20th of March, 1866, the House will receive no

petition for any sum relating to the public service, nor

proceed upon any motion for a grant or charge upon

the public revenue, whether payable out of the Con-

solidated Fund, or out of moneys to be provided by

Parliament, unless recommended from the Crown ; and

if any motion be made in the House for such a grant

or charge, the consideration and debate thereof shall

not be presently entered upon, but shall be adjourned

till such further day as the House shall think fit to

appoint, and then it shall be referred to a Committee of

the whole House before any resolution or vote of the

House do pass therein. The Committee of Supply

merely determines that ' a sum not exceeding a sum
' mentioned ' be granted for the object or objects speci-

fied in the Estimate. The Committee of \N''ays and

Means determines the source from which the grant

shall be made, and therefore takes the initiative in

dealing with all questions relating to taxation, public

loans^ and charges on existing revenue, or money in the

hands of the Government. The Appropriation Bill
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enumerates every grant that has been made during the

whole session, and authorises the several sums, as voted

by the Committee of Supply, to be issued and applied

to each separate service. According, indeed, to a resolu-

tion of the 30th March, 18-19, it was declared to be the

bounden duty of the Government department which

is charged with a service for which money has been

voted, to take care that the expenditure does not

exceed the amount placed at its disposal ; but by a

clause in the Appropriation Bill, in cases where delay

would be detrimental to the public service, the Treasury

may authorise the application of the surpluses upon

some votes to the deficiencies upon others, in the grants

for the Army and Navy, provided the total grant to

each branch of expenditure be not exceeded. A state-

ment is required to be laid before the House, showing

all the cases in which such authority has been given,

with copies of the representations made upon the

s-ubject.^ Every diversion of the original votes is sub-

sequently sanctioned by a resolution of a Committee of

the whole House, and by a clause of the Appropriation

Act of the Session. The Committee of Public Accounts

was appointed by a standing order of the 3rd of April,

1862, amended on the 2bth of March, 1870. The

words of the Order as amended are :
' There shall be a

' standing Committee, to be designated " the Committee
' of Public Accounts," for the examination of the ac-

' counts^ showing the appropriation of the sums granted

' by Parliament to meet the public expenditure, to con-

' sist of eleven members, who shall be nominated at the

' commencement of every session, and of whom five

' 25 and 26 Vict. c. 71, s. 26. Mays Practice, chap. xii.
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'shall be a quorum.' Mr. Eeginald Palgrave, whose

work on the House of Commons has already been

quoted, has the following remarks on the subject of this

Committee. He says that the appointment of this

Committee ' may be most emphatically described as the

' crowning act, whereby the Commons exercise at once

' tlie strictest and the most constitutional control over

' public expenditure. The special function of this

' Committee is to make sure, with utmost precision,

' that the parliamentary grants of each session have

' been applied to the exact object which Parliament

' prescribed ; and, owing to the variety and intricacy of

' the public service, this task is not an easy one. The
' Committee also re-checks the official audit to which

' the Imperial accounts are, by law, subjected ; an in-

' vestigation which makes that tribunal the arbiter in

' many a perplexing dispute, and places before it the

' whole of our financial economy. These inquiries are

' reported to the House, and a complete story of the

' monetary transactions of each year is thus made public

' on the authority of Parliament. No servant of the

' State is there who works to better or to more useful

' purpose, than those eleven members who form the

' Committee of Accounts.' ^

It has not been necessary to review in detail the

procedure of the House of Lords in points in which it

differs from that of the House of Commons. According

to recent practice the sittings of the House of Lords

are, except on very few occasions, short, the speakers

few, and all competition to speak, eagerness to speak

frequently, and habits of speaking at undue length,

' Palgrave's House of Commons. Revised edition, 1878, p. 98.
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absent. There is no occasion in that House to keep in

view the opinion of a distant constituency rather than

that of a present audience, and, no representative re-

sponsibility being- confessed, few Peers take part in the

debates, or attend them, but those who have a personal

inclination or urgent sense of duty to stimulate their

assiduity. The general contrast between the lax or

elastic procedure of the Lords' House and the strict

regulations which hem in the action of members of the

House of Commons has been lately touched upon with

a light and humorous hand by Sir W. Vernon Harcourt,

M.P., late Solicitor-General. In a speech delivered on

the 22nd of February, 1879,^ he said :—
' The House of Lords enjoyed many privileges not

* possessed by the House of Commons, but on the other

' hand were deprived of many pleasures which the

'Lower House gi-eatly appreciated. The Lords voted

' no supplies, and were sensible of no grievances. They
' had not the exhilarating amusement of discussing the

' details of the estimates, but then they had very great

' advantages. Their House was not liable to be counted

' out. They had no quorum, except that particular

' number which by the common law was sufficient to

' constitute a riot. They did not sufifer from perpetual

' and vexatious motions for adjournment, for he had
' observed that there was generally a motion for adjourn-

' ment made at the interesting hour of half-past seven,

' which was always received with universal and cheerful

* acceptance. The House of Commons had recently had

'some difficulty on the subject of Standing Orders. He
* did not know whether the House of Lords had any

' The Times, Monday, Feb. 24, 1879.
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' Standing Orders at all, because he had remarked that

' its members were able to speak upon any subject, on
* any occasion, without restraint or regard to relevancy.

* Among other privileges the House of Lords had a

' Speaker who was always speaking, and in exchange

* for that he had no authority.' . . . Further, the

' The question as to whether the Lord Chancellor is ex-officio

Speaker of the House of Lords was made the subject of some public

discussion in the latter part of the year 1878. In a letter to The

Times of August 3rd, 1878, the Duke of St. Albans expressed some
surprise at finding the Lord Chancellor reported as claiming to be

the Speaker of the House of Lords. He said :
' The theory that the

' woolsack is outside the House makes it impossible, and the fact

' that the Lord Chancellor is a member of the Ministry of the day
' makes it undesirable for the independence of the House, that it

* should be so.' At a Mansion House banquet on the same day,

Lord Chancellor Cairns responded to this by saying :
' I observe to-

'day that one of the highest in rank in the assembly of which he is a
' member has made the startling discovery that the Lord Chancellor

' is not the Speaker of the House of Lords. At the same time I must
' venture to think that it is because I am the Speaker of the House
' of Lords that you have done me the honour of requiring me to

'respond to this toast '—(the health of the House of Lords.) The
whole antiquarian and constitutional reasoning applicable to the

point was summed up in a learned letter of Mr. Locock Webb's,

addressed to The Times, on August 6, 1878. He points out that

the right of the Lord Chancellor in virtue of his office to be

Prolocutor or Speaker of the House of Lords has, probably from

remote times, but certainly for a period extending over upwards of

two centuries, been recognised not only by custom but by standing

orders of the House of Lords and by Acts of Parliament. In the

recent Acts of the lithand 15th Vict. cap. 83, and tlie loth and 16th

Vict. cap. 87, the Lord Chancellor is expressly recognised as

Speaker of the Lords. There is no doubt, however, that the wool-

sack, which is the seat of the presiding Judge of the assembly in its

judicial capacity, is not a seat in the House of Lords, and has occa-

sionally been occupied by one wlio was a mere judicial functionary

and a Commoner, and had no right to sit as a Peer of Parliament.

If there is no Lord Chancellor, the Lord Keeper performs the

functions of Speaker, and by a standing order of the House of Lords
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* House of Lords knew no dissolution, except that which

' the Black Rod of Xature allowed ; they answered no
' questions ; they gave no pledges ; they had no fear of

' Liberal Four Hundreds before their eyes.' Later on

in the evening the Marquis of Hartington observed that

in the House of Lords ' the great science of obstruc-

' tion is entirely unknown.' He thought Sir "NVilluim

Harcourt *was in error in saying that they had no

' Standing Orders at all. He believed they had Stand-

* ing Orders, and they had on more than one occasion

* considered them with a view to alteration : but he

' understood that their object in these alterations

—

' strange as it mig-ht seem to members of the House
' of Commons—had been to encourage members of the

' House to speak, rather than to restrict the opportuni-

' ties of their doing so.'

(No. 3, 19th June, 1660) it is the duty of the Lord Chancellor or

Lord Keeper 'ordinarily to attend the Lords' House of Parliament.'

It has been the custom to appoint several deputy Speakers, generally

three, with authority to act in the Lord Chancellor's absence

according to the prescribed order of precedence. The Lord

Chancellor votes as a Peer, but has no second or casting vote as

Speaker ; and a person exercising the office of Lord Chancellor in

the Lord Chancellor's absence, if he is not a Peer, does not vote.

The whole subject is one of something more than mere legal

curiosity, as it aflfects in theory, and might affect in practice, the

relations of the Government of the day, in the person of their

chosen representative, to the House of Lords ; and it might here-

after happen, in case of controversy as to the fimctions of the Lord

Chancellor in directing or controlling the course of an animated

debate, that the question whether he was in fact Speaker of the

House, and carried with him all the recognised attributes of that

office, would become one of the utmost relevancy.
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Section III.

—

Home Legislation.

There has been no previous period in the history of

the country which has been so prolific in legislation as

that intervening between the close of the reign of

George IV. and the present time. Looked at superficially,

the mass of the legislation which has taken place might

seem to be nothing more or better than a series of tenta-

tive and often spasmodic eflforts to seize the first oppor-

tunity which social circumstances afforded of grappling

with such of the ills that flesh is heir to as can lie

touched by legislation of some sort or other. Never-

theless, while making every allowance for the elements

of accident, ignorance, caprice, selfishness, and vicious

theorising which may have discredited recent legislation,

it is true that an attentive observer can find stamped

upon the statutes of the present and of the previous

reign certain broad marks of political principle, which,

when looked at as a whole, must be recognised as signs

of constitutional movement. There are certain distinct

directions in which legislation has of late been ad-

vancing, and the march in each of these directions

implies a change in the functions of Parliament and in

the limits of legislation, and thereby denotes a modifi-

cation, or perhaps only an oscillation, of the Constitu-

tion. These directions are indicated in, 1, the removal

of religious disqualifications, 2, the adjustment of

chartered and endowed institutions to modern necessi-

ties, 3, the laying down of fresh principles for govern-

ment interference and abstinence from interference with

industry, commerce, and social economy generally, and,
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4, a fresh demarcation of the relations between central

aud local government.

1. When it is remembered that in the year 1828 no

Roman Catholic, Jew, or dissenter from the communion
of the Established Church of England could be legally

elected to any office relating to the government of any

city or corporation, or hold any civil or military office

( including the most insignificant, such as that of an ex-

ciseman, a tide-waiter, or even a pedlar) ; that by the form

of the oath exacted from members of the Legislature all

Eoman Catholics, and important classes of dissenters,

were excluded from Parliament, and that Jews had be-

come excluded for the first time by the operation of the

very measure which liberated other dissenters ; and that

between the year 1828, the date of the repeal of the

Test and Corporation Acts, and 1866, the date of the

Act substituting an oath not objectionable to Jews,

every one of these disqualifications was swept away

;

there can be no doubt of a principle being asserted

which is emphatically new. This principle is sometimes

described as that of religious equality, and at other

times as that of not allowing any disabilities, civil or

political, based only on religious grounds ; but so long

as there is in England a Church by law established, it

may be doubted whether the principle either of religious

equality or of the repudiation of religious disabilities is

as yet confessedly admitted in the Constitution. By
the operation of the Act of Settlement, the reigning

Sovereign must be one who is in communion with the

Church of England. Archbishops and Bishops of the

Chm-ch of England, and the ministers of no other

religious organisation, form an essential element in the

composition of the House of Lords. Clergymen of the
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Established Church, and the ministers of no other body,

are ineligible for the House of Commons. There are a

variety of cases in which a legal presumption is raised

that a citizen is a member of the Established Church,

"while no such presumption would be raised in favour of

any other religious body. So long as this partiality

exists, whatever may be its political recommendations,

it is impossible to say that absolute religious equality

is contemplated by the English Constitution. Never-

theless, the history of the present and the two preceding-

reigns is marked by a series of parliamentary efforts to

abridge the inequalities which the situation of the

Established Church had incidentally brought about, and

which had seemed unjust and vexatious in proportion to

the numerical increase of the non-conforming bodies,

and to the general advance of doctrines favouring

political freedom at every point. Some of these efforts

have gone a length which to those who recall the

theoretical scruples of Greorge III. with regard to his

coronation oath must seem startling and unprecedented.

Among these the disestablishment of the Irish Church

in 1869, the abolition of Church-rates in 1868, and the

passing of the University Tests Act in 1871,—which,

reciting that the benefits of the Universities should be

'fully accessible to the nation,' enacted that persons

taking lay academical degrees or holding lay academical

or collegiate offices in the Universities of Oxford, Cam-
bridge, or Durham, should not be required to subscribe

any religious test or formulary,—are among the most

conspicuous. Nor must the institution of civil marriages

by the Acts of 1837 and 1852, and the abolition of the

old ecclesiastical jurisdiction in reference to Divorce

and Wills by the Act of 1857, aud the substitution of
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a secular Court and Office presided over by a lay Judge,

be regarded as events less significant. All these mea-

sures disclose a determination on the part of Parliament

to treat the Established Church no longer as a sacred

citadel which cannot be assaulted without incurring the

reproach of profanation, but as an existing instrument

for the attainment of certain intelligible ends, which,

like other moral or political instruments, is susceptible

of any amount of sharpening, cleansing, or recasting

at the hands of Parliament, or, if these processes are

insufficient, of being entirely cast on one side. It is

impossible to attend to the current debates in the

Houses of Parliament on such questions as the exten-

sion of the episcopate, the increased secularisation of

the Universities and other places of education, and the

application of ecclesiastical edifices and lands to the use

of persons not within the communion of the Church,

without perceiving that the sole argument held to be

of any weight on either side is that of general and

well-understood utility. There is surely in this a new
constitutional stand-point in relation to all religious

disqualifications, though it may be long before political

facts adjust themselves to the constitutional principle.

That the Established Church of England is destined to

undergo many a transformation in accordance with the

demands, not only of political justice, but of practical

necessities, might be presumed from the very partial

area,—namely, that of England itself and a few of the

smaller dependencies,—in which it exists. In Scotland

a ditferent Church is established ; in Ireland, no Church

at all ; and in India and the Colonies the most extreme

principles of all that can be meant by religious tolera-

tion, freedom, and equality, are recognised to the full.
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Thus, the only ground for maintaining what is essential

in the notion of an Established Church of England

must be that of some alleged peculiarity in English

historical traditions, and in the actual political situation

of the country. But historical traditions are most

fertile in producing novel facts, and in instantly as-

similating them in such a way as to impart to them

an authority of their own ; while political situations

are constantly changing, and can therefore afford no

guarantee whatever for the stability of any particular

institution.

2. It is scarcely possible to appreciate the new atti-

tude which Parliament has assumed towards endowments

and endowed institutions generally, without studying

some of the deep-rooted objections or prejudices by

which parliamentary activity in this matter has been

hindered. These objections still exist in a weakened

form in many respectable quarters ; but the whole force

of them can only be understood by attending to the

grounds upon which any legislative interference what-

ever was resisted, at the time when the passing of the

Eeform Act of 1832 had prepared men's minds for novel

and courageous experiments which at an earlier date

would have seemed, eveu to the most sanguine minds,

to be of a hopeless kind. It was said generally, in

answer to any scheme for amending endowments, that

the existing law, as administered by the Court of

Chancery and the Ecclesiastical Courts, provided suf-

ficiently against scandalous abuses, and against any

signal departure from the original purpose of the trust

as declared by its founder ; that the intention of the

founder, strictly interpreted in accordance with the

current modes of legal interpretation, ought, if the
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national good faith were to be maintained in its in-

tegrity, always to prevail, in the face of any new aims

or purposes which the requirements of the present age

might seem to suggest ; that if this intention were

liable to be overruled by legislative interference all

security for property itself was gone ; and that the

casual and temporary advantages, which might be pur-

chased by a new adjustment of a trust, would be dearly

paid for at the price of discouraging all endowments

for the future, and of introducing an instability in the

most solid parts of the framework of the nation which

could not be regarded without serious apprehension.

These arguments were met, not by ignoring their reality,

nor by denying their cogency within the area to which

they truly applied ; but it was said that there were

large classes of endowed institutions, the abuses and

corruption of which were wholly beyond the power of

the existing law to reach ; that the legal rules for

interpreting the intention of founders, being applicable

mainly to the actual language used in wills and deeds,

were wholly inadequate to determine the real spirit

and meaning of tlie foundation in a state of society

which the founders could never have contemplated ; and

that, without in the least degree weakening the confi-

dence which future testators would have in their general

designs being strictly complied with, it was yet within

the power of legislative art to reconstruct all existing

endowments, especially those of ancient date, in such

a way as to maintain all that was most characteristic

in the wishes of the founders, and at the same time to

confer on the objects of their munificence a far higher

advantage than had long been possible. The question

thus ultimately turned on matters of fact,—that is, on
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what were the kind and amount of abuses to be re-

medied, on the nature and limits of the remedies

proposed, and on the instrumentality of which the

Legislatiu-e could avail itself for the purpose in view.

The answer to the question is contained in the history

of the passing of the various measures of the present

and the preceding reign, for the reform of (1) eccle-

siastical and religious foundations, (2) educational in-

stitutions, (3; endowed charities, and, (4) municipal

corporations.

(1) The internal reform of the Established Church

of England, so far as the Legislature could be concerned

with it, has been proceeded with in a series of measures

of which the first, and perhaps the most important, is

the Act of 1836 for the incorporation of Ecclesiastical

Commissioners, who should have power to prepare

schemes for carrying into effect recommendations al-

ready made by them under a Commission of the previous

year. The constitution of the Ecclesiastical Commission

has been varied by a series of Acts dm-ing the present

reign, and the Commission has now become a permanent

part of the structure of the ecclesiastical establishment.

The problem to be dealt with in the case of the Church

of England was a peculiar one, and of a kind which had

no analogy elsewhere. The Church of England is not

a legal corporation, nor even an aggregate company,

partnership, or voluntary association of persons which

might for some purposes have a unity of personality

before the law. So far as the law and the Legislature

are concerned, the Church of England is a mere desig-

nation of an ideal unity, which manifests itself con-

cretely in a vast number of distinct corporations, sole

and aggregate, a large quantity of landed property
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vested in these corporations, a mass of rights and

duties attaching to a body of ecclesiastical ofiBcials

selected by certain definite legal methods, and an

assemblage of rights and duties which determine or

express the relations of all persons in the country

towards the ecclesiastical officials, or towards the cor-

porations which they constitute or to which they are

appended. It is obvious, then, that considering all the

innumerable and intricate interests concerned, and the

deep and strong sentiments to which all handling of

religious matters appeals, the process of reforming

abuses can at the best only be slow, tentative, and,

both in its methods and machinery, inharmonious and

apparently dislocated. The establishment of the Eccle-

siastical Commission fully recognised the complexity of

the problem. Its powers of recommendation, and, at a

later time, of actual administration, were most exten-

sive and flexible ; and though its main province was

that of ecclesiastical property, yet the more even dis-

tribution of ecclesiastical revenues which it has effected

has told largely on the public usefulness of the Church

as a whole. The Tithe Commutation Act of 1836 was

another important parliamentary efifort to reduce a long-

standing grievance, and to remove something of the

friction which could not but exist between a richly-

endowed ecclesiastical organisation and such of the

population—secular, indifferent, or hostile—as, by the

terms on which they held their own property, were

bound to support it. The history of the parliamentary

reform of the Church of England in the present reign

would properly cover that of all the Acts for improving

the procedure of the Church Courts, transferring their

jmisdiction in some cases to secular comts, facilitating
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appeals to a Court partly secular and partly ecclesiasti-

cal,—that of the Judicial Committee of the Privy

Council,—constructing new Courts, such as that created

by the Public Worship Kegulation Act of 1874 for the

trial of special offences by the clergy in not ' con-

' forming to the requirements of the Book of Com-
' mon Prayer,' and controlling in certain respects the

action of the clergy by a reorganisation of the parish

vestry.

It is to be observed, however, that the legislative

function of readjusting and controlling religious trusts

has by no means been confined to the case of the Esta-

blished Church. The circumstances of Nonconformist

bodies are usually in their nature far simpler than those

of the Established Church, and are such that the ordi-

nary legal rules which govern voluntary associations

and trade partnerships easily apply to them. When, in

1844, there was some fear, from decisions of the Court

of Chancery and the House of Lords, that the endow-

ments of one sect might be forfeited in favour of an-

other, owing to some change or development of creed,

the Dissenters' Chapels Act was passed,' which provided

that, where the founder had not expressly defined the

doctrines or form of worship to be observed, and there-

fore the character of the trust had to be gathered

from extrinsic evidence outside the will or deed of the

founder, the usage of twenty-five years should give

trustees a title to their endowment. The operation

of this Act was to establish harmony between sects

which, from the near approach of their doctrinal stan-

dards, might be tempted to compete with one another

• 7 and 8 Vict. c. 45.
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for endowments, the true purpose of which was, by

uncertainty of evidence, lapse of time, and therewith

change of circumstances, very indefinite. It became

merely a matter of ordinary judicial evidence to ascer-

tain whether, in any particular case, the broad scheme

of doctrine professed by a sect had been continuous

and uniform for the twenty-five years preceding. The

general result of this legislation was, on the one hand,

to secure the rights of private members of the sect to

the property and religious services which the endow-

ment conceded and provided for, and on the other

hand, to enforce on the ministers and officers of the

sect the duty of satisfying the expectations of its pri-

vate members, in respect both of doctrine and ritual.

In thus noticing the recent policy in reference to

the Church of England and sectarian bodies, for the

purpose of determining whether a new constitutional

position has been taken up, it is not suggested that

Parliament has complied with or adopted any abstract

theory of the relations of Church and State. It would

be more true to say that the new constitutional position

is that of ignoring all obligation to favour any abstract

theory whatever concerning religious affairs. Apart

from the sentiments and predilections of particular

members to be found in both Houses of Parliament,

the broad sense and temper of Parliament as a body

exhibits itself more and more in the direction of treat-

ing the Church of England and all other religious

institutions as social facts which, whether beneficial

or the contrary, transient or permanent, profoundly

penetrate society, and require legislative as well as

judicial vigilance to guard them against corruption and

abuse. If it is true that, by its measures for the
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increase of the episcopate and the like, Parliament

interferes more directly with the Established Church

than with other religious bodies, and the chief ministers

of this Church are nominated by the Government of

the day, this must be looked at, not as admitting any

superior religious merit in the Established Church as

contrasted with other bodies, but partly as due to acci-

dental circumstances for which only an historical ex-

planation can be found, and partly to the enormous

amount of property, social influence, and private inter-

ests, involved in the government of the Church. Any
other theory would be inconsistent with such facts as

the very limited area of the Queen's dominions over

which the English Church is legally established ; the

recent prompt disendowment and disestablishment of

that Church in Ireland ; the repeated modifications of

the principle of establishment as applied to Presbyte-

rianism in Scotland ; and the very various and elastic

policy in religious matters applied, as was noticed

above, to the dependencies.

(2) The reform of educational endowments it^

closely connected with that of religious endowments,

inasmuch as, at the time to which the most important

endowments can be traced back, religious and educa-

tional objects were regarded as almost inseparable. It

might hardly have been expected that the great Uni-

versities of the country would resent parliamentarA

inspection and control in the way they did ; and had not

their best friends in the House of Lords been more

far-sighted than those on the spot, University endow-

ments might have long remained centres of narrowness,

inefficiency, and festering abuses, when all other simi-

lar institutions had been purged and vivified. It was

I
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on the 23rd of April, 1850, that Mr. Heywood proposed

in the House of Commons that an humble address

should be presented to Her Majesty, praying her to

issue a Eoyal Commission of Inquiry into the state of

the Universities and Colleges of Oxford, Cambridge,

and Dublin, with a view to assist in the adaptation of

these important institutions to the requirements of

modern times. In spite of the opposition of all the

members for those Universities, Lord John Kussell,

then Prime Minister, announced that if Mr. Heywood
w^ould withdraw his motion, the Government would ad-

vise the Crown to issue a Eoyal Commission to inquire

into the state of the Universities. On the 18th of the

following July, Lord John Eussell further explained

the purpose of the Government by saying :
' We propose

' to make such inquiries as were made with respect to

' the municipal corporations and the ecclesiastical

' bodies ; and if it should on inquiry be thought

' necessary that any alteration should be made, it will

' afterwards be the time to inquire what is the authority

' by which these alterations should be effected.' On
this Commission,—which was furnished with very in-

sufficient powers for the pm'pose,—proceeding with its

work, the Vice-Chancellor of Oxford positively refused

to give evidence, and the example was followed by

many other office-bearers oftlie University and Colleges.

Thus the revenues of the Colleges could not be even

approximately calculated, and the result was in the

highest degree unsatisfactory. It was not till 1854,

under the Government of Lord Aberdeen, that, by

overwhelming majorities in the House of Commons,

and with the invaluable and indispensable support of

the Earl of Derby in the House of Lords, an effective
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measure was passed for the reform of the Universities.

In the same year Commissioners were sent to Oxford,

and two years later to Cambridge, in pursuance of the

Act, and in order to give effect to its provisions. By
this Act, conjointly with the University Tests Act of

1871, the Universities and Colleges, with all the offices

appertaining to them, excepting a very few, such as

some of the headships of Colleges and professorships of

Divinity, were thrown open to all persons, irrespective

of religious belief; the government of the Universities

was transferred to a new and effective body elected by

resident graduates ; and steps were taken which have

not yet been completed, to ascertain minutely, and to

apply in the most beneficial directions for tlie promo-

tion of popular education of the highest class, the

revehues of the Universities and Colleges.

In the course of reconstructing educational endow-

ments, Parliament has encountered almost more perti-

nacious resistance when endeavouring to scour and in-

vigorate the vast niunber of endowed schools scattered

throughout the country than even when grappling with

the opposition presented in the great seats of learning.

In the case of these schools personal and local interests

had been found very strong for the purpose of prevent-

ing inquiry, impeding and delaying proposed changes,

and at length curtailing and dwarfing the schemes for

change in such a way as to reduce the benefits of par-

liamentary interference to the smallest possible point.

At the same time, it was not possible to arouse the

interest of the public and afifect its imagination in

the case of ijinumerable institutions of somewhat insig-

nificant dimensions, in the same way in which it was

possible to generate a public concern for University
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reform. Nevertheless, Parliament neither shrank from

the task nor has had any contemptible degree of

success in accomplishing it, so far as it has yet advanced.

The same method was in principle followed as had been

pursued in the instance of previous comprehensive re-

forms of a similar sort. A Schools Inquiry Commis-

sion was first appointed, upon an elaborate Report of

which Commission the Endowed Schools Act of 1869

was based. Fresh Commissioners were appointed under

this Act for the purpose of applying the reforms con-

templated by it to the circumstances of all the schools

which were comprised in the original Commission.

Schemes for the reconstruction of these schools were to

be prepared, and to become law on their having lain

for a definite period on the tables of both Houses of

Parliament without being objected to by either House.

The main difficulty experienced in the preparation and

enforcement of these schemes has been due to a compe-

titionbetween the alleged claims—forwhich the language

ot the trust afforded sufficient colour—of a narrow body

of local residents on the one hand, and those of the

general population of the countr}' on the other ; and

also between claims asserted on behalf of the poor on

the sole ground of their poverty, and those of all

children, whether technically ' poor ' or not, whose

proved industry or ability might best qualify them to

draw advantage from the superior education which the

schemes, for the first time after long years of apathetic

depression, introduced. When the opponents of the

schemes have been influential in Parliament,—as when

the Corporation of London used all their forces in both

Houses of Parliament to maintain their patronage and

to uphold obsolete institutions menaced by schemes for
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the reconstruction of endowed schools in the metropolis,

—the opposition lias been found irresistible, and the

reform has been proportionately incomplete. Neverthe-

less, considering how large a number of such schemes

have been actually prepared and carried, and that one

fixed principle maintained by the Act is that nothing

but the express language of the trust can raise a pre-

sumption in favour of the Church of England as against

all otlier religious bodies,—and that the utmost pro-

vision is made in fact by the Commissioners for securing

an ever-renewed governing body, elected by unimpeach-

able processes,—the reformation effected, though too

scattered to be other than silent and obscure, is perhaps

one of the greatest and most beneficent which Parlia-

ment has recently achieved. In no other case is there

more unmistakably manifested the constitutional as-

sumption that Parliament has a supreme right of

abolishing what is noxious, re-creating what is perish-

able, and directing to novel ends what time has rendered

obsolete in its older shape, in the very face of customs,

however tenacious, and of the express language of

founders, however emphatic.

(3) The reform of so-called ' charitable institutions,'

though not met at any point by organised opposition,

has perhaps tested more severely than that of religious

endowments the constitutional principle that Parlia-

ment is the supreme guardian, administrator, and judge

in the case of property entrusted to the good faith of

the State for carrying out from generation to generation

certain specific ends pointed out, in accordance with

law, by testators and donors. Where religion or educa-

tion was the avowed object, the general ends were

sufficiently conspicuous to supersede all controversy on
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this point. But the word ' chanty ' not only meant in

the intention of grantors, but was interpreted by Courts

of Justice to mean, almost every sort of object, how-

ever eccentric and even extravagant, which could not

be readily classed under a more detinite term. The

superstitious terrors, and piety as recognised by the

orthodox standard of the day, no less than a genuine

benevolence acting in accordance with fallacious eco-

nomic theories, all co-operated to put in trust a vast

amoimt of property which was thereby withdrawn from

general circulation, managed by persons mostly obscure

and practically irresponsible, and often not only wasted

but employed for ends which sound economic theo-

ries condemned as fostering pauperism, impairing the

national energy, and in fact conflicting with all the

latest enterprises for social improvement. The Court

of Chancery, acting not only in the name of the King

as parens patricv, but in accordance with the statute

of the 43rd of Elizabeth, chapter 4, has from time im-

memorial assumed and exercised a valuable jurisdiction

in inquiring into abuses of charitable donations, and in

applying such remedies as a Court of Justice could

apply. Additional facilities for inviting the inter-

ference of Courts of Equity, especially with respect to

the management of estates belonging to charities, were

afforded by later statutes.* The chief legislative effort,

however, of modern times, concerning charities, is the

Charitable Trusts Act of 1853. Under this Act a per-

manent board of Commissioners were appointed (called

the Charity Commissioners for England and Wales),

who were empowered to inquire into the condition and

» 59 Geo. m. c. 81 ; 2 Will. IT. c. 57 ; 3 and 4 Vict.c. 77.
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management of all charities whatever, with two or

three exceptions, and for that purpose to require

accounts, and to appoint inspectors who should have

power to examine witnesses on oath. The Board were

empowered to assist with their opinion or advice per-

sons concerned in the management of charities, and no

legal proceedings could be taken except upon a certifi-

cate of the Board. An annual Eeport of the proceed-

ings of the Board was to be laid before Parliament.

The operation of this Statute, and of the Endowed

Schools Act of 1869,—a clause of which empowered the

Commissioners to convert small doles and insignificant

local charities to educational uses,—has undoubtedly

gone far to arrest existing abuses and to prevent their

further spread. Nevertheless, it is to be remembered

that, while Parliament has in this legislation assumed

the constitutional right to intervene, the success of the

intervention must depend on the effective working of

the machinery employed. The function of appointing

the Charity Commissioners,—on whom has lately been

also cast the work at first entrusted to the Endowed
Schools Commissioners,—is an executive one, and like

all other executive functions, must depend, for its honest

discharge, on the sedulous attention of Parliament.

Wlien the appointment is completed, it must still rest

largely with Parliament to secure diligence and im-

partiality on the part of the Commissioners. There is

no part of the mechanism of the State in which indo-

lence and oversights are likely to grow with greater

ease, nor any part in which the result of such indolence

and oversights is likely to be more replete with moral

and economical injury to the populafion.

(4) The history of the reform of municipal corpora-
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tions is in fact that of the Municipal Corporations Act

of 1835. Since the passing of that Act, no measure

of anything like equal proportions has either sup-

plemented or modified it. The City of London has

succeeded in escaping any comprehensive legislative

interference; and the chief measures, passed or promised

only, have for their purpose the extension of the Act of

1835 to a greater number of boroughs than the 178 on

which it was originally imposed, and those which have

since voluntarily accepted it. In order to understand

the real spirit of the legislation of 1835, as distin-

guished from the details of the reforms effected, it is

worth while making a quotation from the Keport, pub-

lished in 1835, of the Corporation Commissioners.

They said: 'We report to your Majesty that there

* prevails among the inhabitants of a great majority of

' the incorporated towns a general, and in our opinion

' a just, dissatisfaction with their municipal institutions,

' a distrust of the self-elected municipal councils,

' whose powers are subjected to no popular control, and
' whose acts and proceedings, being secret, are un-

' checked by the influence of public opinion ; a dis-

' trust of the municipal magistracy, tainting with

' suspicion the local administration of justice, and often

' accompanied with contempt of the persons by whom
' the law is administered ; a discontent under the

' burdens of local taxation, while revenues that ought

' to be applied for the public advantage are diverted

' from their legitimate use, and are sometimes waste-

' fully bestowed for the benefit of individuals, sometimes

' squandered for purposes injurious to the character and
' morals of the people. We therefore feel it to be our

' duty to represent to your Majesty that the existing
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* municipal corporations of England and Wales neither

' possess nor deserve the confidence and respect of your
' Majesty's subjects ; and that a thorough reform must
' be effected before they can become what we humbly
' submit to your Majesty they ought to be, useful and
' efficient instruments of local government.'

The actual reforms effected belong rather to the

recent history of local government than to the general

constitutional principle, which is the only matter of

inquiry here, that Parliament has emphatically assumed

to itself the right of introducing into municipal bodies

any amount of change which may seem needed to

make them really efficacious for public ends. It is suf-

ficient to say that by the Act uniformity and certainty

were secured ; the municipal constituency,— since made
to include women,—was established on a well-recognised

basis of rating and residence ; the government of the

boroughs was vested in bodies elected on a popular

principle, and yet so as to avoid the opposite dangers

of perpetuity and of capricious and incessant change.

The collective population originally affected by the Act

was two millions.

3. It might be doubted how far movements in the

policy of the country in reference to trade, industry,

and social economy properly belong to a consideration

of constitutional movements. But when it is re-

membered that parliamentary interference, for whatever

ends, with the free action of citizens in the accumula-

tion and distribution of moneyed capital, and in the

processes of organising themselves for the purpose of

combined commercial speculations or industrial work,

forms a recognised branch of legislation, it is seen at

once that the nature and limits of this interference
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must be determined by some general principles which

are in the truest sense constitutional. A line of demar-

cation has to be drawn between the presumptive claims

of indiWdual liberty, of immediate public utility, as

scientifically ascertained or believed to be ascertained,

and of broader and more general principles of govern-

ment which cannot be long outraged with impunity.

The history of the English Parliament is replete with

measm-es of interference with tlie economic activity of

individual citizens now either tacitly grown obsolete or

scientifically condemned. There are found, too, influ-

ential schools of political thought of recent growth

which would banish the interposition of the State from

every field of industrial activity, except in cases such

as that of railways, where the essence of the enterprise

involves something of the nature of a confiscation,

which can only be effected by law. Whatever theories

are really in the ascendant in the world of thought,

and may ultimately prevail in practice, the only point

of constitutional relevancy is that during the last half-

century, and mainly through the instrumentality of

Sir Robert Peel and his political successors, the inter-

ference of the State with trade, commerce, money, and

social economy generally has been professedly directed

in accordance, not wnth the routine established by long-

familiar custom, nor with the dictates of an immediate

expediency, however urgent, nor with the promptings

of self-interest discoverable in important classes of the

community, but with abstract principles of economy

and of government, first laid down by thinkers outside

Parliament, and then argumentatively reasoned out

and successfully supported within its walls. The proof

of these propositions is to be seen in the recent action
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of Parliament in reference to (1 ) the Bank of England

and other banks, (2) public Companies, (3) railways, (4)

factory legislation, (5) the National Debt, and taxation.

(1) The modern legislation relating to the Bank of

England commences with Lord Althorpe's Act of 1833,'

by which the Bank of England was confirmed in the

enjoyment of all its existing privileges until 1855, with

the proviso that before the expiration of the term so

fixed, and after ten years from the date of the Act, the

privileges should cease, on a year's notice being given

;

' and any vote or resolution of the House of Commons
' signified by the Speaker of the said House in writing

' and delivered at the public office of the said Grovernor

' and Company [of the Bank of England] or their suc-

' cessors should be deemed and adjudged to be a

' sufficient notice.' It was in reliance on this clause

that, on May 6, 1 844, Sir Eobert Peel proposed the

revision of the Bank Chai'ter, and introduced the mea-

sure afterwards known as the Bank Cliarter Act, which

has, for better or worse, revolutionised the relations

of Parliament and the Government of the day with

the trading community at large. The magnitude and

novelty of the enterprise may be gathered from the

language of Sir Robert Peel in first broaching the sub-

ject in the House. He said :
' I shall proceed at once to

' call the attention of the House to a matter which
' enters into every transaction of which money forms

' a part. There is no contract, public or private,—no
' engagement, national or individual,—which is un-
* affected by it. The enterprises of commerce, the

' profits of trade, the arrangements made in all the

» 3 and 4 William IV, cap. 98.
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' domestic relations of society, the wages of labour,

' pecuniary transactions of the highest amount and of

* the lowest, the payment of the national debt, the pro-

' vision for the national expenditure, the command which

* the coin of the smallest denomination has over all the

' necessaries of life, are all affected by the decision to

' which we may come on that great question which I

' am about to submit to the consideration of the House.'

The political principles which governed this reform, and

which may be taken as the key-note of all the monetary

reforms since effected, are brought into view in the

following passage of the same speech. ' I have now
' to state the extent to which I propose to carry out

' these principles. [That is, the principles respecting

' the measure of value, coinage and currency, and pro-

' missory notes payable on demand.] If I do not carry

' them out immediately to their full and entire extent,

' I may be told, as I have been told before, that very

' good principles have been laid down in the abstract,

' but that practically I shrink from their application.

' Nevertheless, the opinion which I formerly expressed

' I still entertain—that it is of great importance that

' public men should acknowledge the great principles

' by which important measures should be regulated

;

* and in discussing a question of sucli magnitude as the

' present, I had rather it were said, " You fall short in

' " the application of sound and admitted principles,"

' than that, " You have concealed or perverted those

' " principles for the purpose of justifying your limited

' " application of them." .... All I can promise is,

' that I will propose no practical measure which is in-

' consistent with the principles that I have laid down,

' and which does not tend to their ultimate establish-
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* ment. It is, however, most important that those who
' are responsible for the management of the affairs of

' a great country like this—seeing how easy it is, by
* unwise legislation, to create panic or introduce con-

' fusion into the monetary transactions of the country

* —it is most important that they should deal con-

* siderately with private interests ; first, because justice

' requires it ; and secondly, because there is danger

* that the cause of progressive amendment will be in-

* jured if you cannot reconcile reform with a due regard

* to the happiness and welfare of individuals.'

It is not the pui'pose here to explain or criticise the

provisions of this celebrated Act from a financial point

of view. It is sufficient to notice that the effect of the

Act was to render the Bank of England far more a

department of the State than it had ever been before.

The State, in fact, by this Act assumed the responsi-

bility of securing the convertibility into coin of notes

issued by the Bank, and the machinery introduced by

the Act was a device, more or less wisely and aptly

constructed, for the achievement of this end. Instead

of being, as it had been hitherto, a mere private

corporation, which in return for loans to the State, and

for its services as agent in the management of the

National Debt, had certain definite and peculiar privi-

leges conceded to it, the Bank was transformed into a

public institution, having supreme control over the

issue of notes and the coining of money—the limits, the

modes, and the occasions of such issue and coinage beino-

strictly defined by Act of Parliament, and conceived in

the interests, not of the shareholders of the Bank, but

of the public at large, or rr9q:)ii of the State as an

organised whole.



126 The Houses of Parliament.

The privileges and responsibilities conferred by the

Bank Charter Act on the Bank of England necessarily

involved a reconsideration and readjustment of the

rights and duties of all the other banks in the country

;

and the Bank Charter Act itself, and later Acts, contain

numerous provisions for reconciling the vested interests

of banks existing at the time of the passing of tlie

Bank Charter Act with the new position of the Bank of

England, for facilitating the multiplication of banks

which should not interfere with the operations of the

Bank of England, and for protecting the public against

an unlimited diflfusion of responsibility without sufficient

guarantees, while on the other hand permitting an

unlimited increase in the number of partners, under

legally prescribed conditions of liability towards the

customers of the bank. There is no doubt that much of

this legislation has proceeded in too hap-hazard a way,

aud has been much perplexed by the incongruous state

of things already existing in 1844. The whole subject

has been repeatedly brought before Select Committees of

the House of Commons, and more systematic legislation

than heretofore is likely to characterise the future.

"What is of chief importance to notice is, that from

1844 the public policy towards banking has been one of

well-studied economic principle, and not of pedantic

sciolism or of mere deference to existing interests or

to the call of a transient emergency.

(2) The principles involved in the recent policy of

Parliament in reference to Public Companies are not

identical with those involved in the Bank legislation

just referred to, though in some points they cover the

same field. The older policy of the country in reference

to trade associations of all sorts was tliat of jealousy
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and restriction. Beyond the cumbrous, technical, and

confined mechanism of a legal partnership, and the

alternative resource of incorporation at the arbitrary

will of the Government, no opportunity was afiforded

for a combination of efforts among a variety of persons,

though directed to ends however presumably beneficial.

The Act of 1834,1 based upon the Act of 1825, for the

first time introduced a more elastic machinery of

association than any previously known, though the ac-

cordance of it in any given case depended on the will

of the Crown. The Act of 1834 enabled the Crown to

grant, by letters-patent, 'to any company or body of

' persons associated together for any trading, charitable,

' literary, or other purposes, and to the heirs, executors,

' administrators, and assigns of any such persons,

' although not incorporated by such letters-patent, any
' privilege or privileges which, according to the rules of

' the common law, or in pursuance of the said recited Act,

' [that of 1825, enabling the Crown to grant charters of

' incorporation with individual liability] it would be com-
' potent to His Majesty, his heirs and successors, to grant

' to any such company or body of persons in and by any
' charter of incorporation.' It was in 1844, when the

insufficiencies of the Statute on the one hand, and of

the administrative powers possessed by Courts of Law
or of Equity on the other, for the purpose of facilitating

co-operative trade and industry became apparent, that the

Legislature first passed an Act for the registration, incor-

poration, and regulation of joint-stock Companies. The
Joint Stock Companies Act of 1 856 carried into effect the

principle of limited liability, and not only facilitated the

> 4 and J Will. IV. un.. '.)4. C Geo. IV cap. 'Jl,
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formation of corporate Companies by any seven or more

persons with or without limited liability, but provided

for the interests of the public, so far as notoriety was

concerned, and for the interests of shareholders and of

creditors. The general policy of Parliament is, however,

most strongly marked by the Act of 1862.' It is

entitled 'An Act for the Incorporation, Regulation, and
' Winding-up of Trading Companies and other Associa-

' tions,' and is briefly cited as ' The Companies Act,

' 1862.' It repeals almost all the former Acts on the

subject, and is a short code in itself. It affords the

utmost facility for the constitution of joint-stock

Companies, and, by help of the mere formalities of a

' Memorandum of Association' declaring the name,

objects, capital, and subscribing members of the pro-

posed Company,—and, in certain cases, of ' Articles of

' Association' in addition, prescribing regulations for

the Company,—converts the Company into a corporation

with far more adequate provisions for its judicial super-

^'ision and administration, as well as for its ' winding-

' up,' than any other species of corporation had before

possessed. The later Acts have in fact been no more

than amendments and amplifications of this leading mea-

sure, or have applied it with some special provisions to

Companies such as Gas and Public Ligliting Companies,

Railway Companies, Submarine Telegraph Companies,

and generally those in which the citizens of a town or

the public generally have some exceptional concern.

Thus the constitutional attitude indicated by this whole

class of legislation is that of affording practically

unlimited facilities for industrial and commercial com-

» 25 and 26 Vict. cap. 89.
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binations, while interposing (though most inefficiently

at present) the arm of the State to protect the general

public against imposture, the shareholders against the

consequences of involuntary ignorance, and creditors

against the fraud or accidents from which their own

vigilance can only imperfectly defend them.

(3) Closely akin to the principles of legislation

recently assumed in the case of public Companies, are

those which have been progressively elaborated for the

case of railway construction and management. Soon

after the first infection of what is now historically

known as the railway mania, and before many of the

innumerable projects had actually been brought into

working order, Sir Robert Peel's Gfovernment interposed,

in 1844, and introduced the Eailway Act of that year,

upon which all the later Parliamentary policy in this

respect has been founded. The part of the Act, indeed,

which provided that if within a certain fixed time the

profits of any railway were found permanently to exceed

ten per cent., the Lords of the Treasury might, on

guaranteeing for a time ten per cent, profit, reduce

fares in the interest of the public, and which secured

to Government the option of purchasing, under certain

circumstances, and by an Act of Parliament to be ob-

tained for the purpose, railways yet to be constructed,

has been rendered abortive, partly through the sanguine

expectations of that day not being fulfilled, and partlv

through the policy of Government interference with

locomotive enterprises being a matter of unsettled con-

troversy. But the real importance of the Act of 1844

was that it expressed or inaugurated the constitutional

position, that the poorest and most dependent citizen

has a claim not only to have his vested rights of free

K
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and cheap locomotion along the Queen's highroads, or

such substitutes for them as the Legislature may from

time to time introduce, protected by Parliament, but to

share, in some proportionate though perhaps indefinite

measure, in the advantages of cheapness, rapidity, ease,

and safety which the progress of invention and the sup-

port of Parliament combined enable railway companies

to achieve. The supervision of the Board of Trade,

provided for by the Act of 1 844, and since supplemented

by the facile judicial mechanism of the Railway Com-

mission, of itself emphasizes the direct and continuous

concern of the State in railway management. The

provisions contained in the original Act, and in later

amending Acts, for cheap Parliamentary trains with

third-class carriages covered from the weather, and

stopping at convenient places, and for the limitation

of the amount of third-class fares, quite as much as the

legislative provision for the conveyance of the mails

and of military and police forces at certain charges, and

for the construction of electric telegraphs under fixed

conditions, establish that railway administration is be-

coming more and more, in fact if not in name, a

department of the State, the conduct of which is dis-

tributed between State oflScials and a certain number of

private persons, who voluntarily submit themselves to the

conditions imposed by law, for the recompense of being

admitted to enjoy the speculative advantages of the

enterprise. The later policy of Parliament in taking to

itself, in the hands of the Government of the day, the

entire management of the electric telegraph communica-

tion, is a development of the same principle which

some persons would note as a hazardous decline towards

centralisa,tion. But in truth, the constitutional mean-
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ing of the principle involved in all these cases is, that

in the great rush of modern inventions and speculative

enterprise, the ambition and avarice of special classes of

society are likely to have, especially at the outset of a

novel enterprise, enormous advantages when brought

into competition with the silent and obscure claims of

the more dependent classes of the community generally.

In such cases the only existing and the only competent

friend of the over-ridden weak, and of the neglected

poor, is the State, as personated at the time by Parlia-

ment. By their laboriously devised and, it may truly

be said, laboriously worked machinery of Select Com-
mittees, both Houses of Parliament show that they are

true to their function of protecting those who cannot

protect themselves, not only on the occasion of new
railway schemes being propounded, but on any alle-

gation being made of grievances inflicted by existing

railway companies. The task engaged in by these Com-
mittees was at one time so ponderous as to threaten

to absorb the bulk of the time at the disposal of mem-
bers ; and in spite of the disproportionate amount of

representation which the Directorate of railways still

secures in the House of Commons, it is to the credit of

that House that its responsibilities towards the public

in respect of checking, supervising, and controlling new

and old companies, are unflinchingly recognised.

(4) The principle of Government interference on

behalf of dependent classes of the community, and lu

the case of industrial enterprises of a constantly in-

creasing magnitude and public importance, is further

illustrated by the history of factory legislation, from the

Bills and Acts of 1843-45, to Mr. Cross's Consolidation

and Amending Act relating to ' factories and workshops

'

K 2
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in 1878. The policy of foctory legislation, and of the

analogous legislation as applied to workshops, and to

some extent to agricultural labour, has contemplated

several objects, distinct from one another, and of very

different degrees of public utility. The original aims

of this legislation seem to have been two ; that of

getting rid of the brutality which attended the employ-

ment of women and children in industrial occupations

believed to be unsuited for them, as exhibited in the

Mines and Collieries Act of 1842 ; and that of provid-

ing for the religious and moral education of the young,

as exhibited in Lord Ashley's motion, on the 28th of

February, 1843, for an address to the Queen in refer-

ence to the subject. But as the policy of protecting

women and children became more familiar, and its

superficial benefits more conspicuous, Parliament has

not taken its stand at the point at which brutality and

total educational neglect commence, but has repeatedly

endeavoured so to supervise the labour of operatives,

especially of women, as to substitute a rigid rule for

the flexible arrangements of private contract, thereby

driving women away from what in the multitude of

cases might be harmless and economically advantageous

fields of labour, with the remoter consequence of thin-

ning the labour market, raising prices, and expelling a

variety of manufactures to other countries. The sub-

ject, of coiu-se, is not without its perplexities, and

appeals, on the face of it, to a short-sighted and super-

ficial philnntliropy. It is thus that Miss Martineau*

characterises the political shortcomings, while explain-

ing the immediate objects, of the system of factory laws.

• History of the Peace. Bk. vi, chap. vii.
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' As for the factory legislation, it is almost as me-
' lancholy to witness the efforts made to cure the evils

' of our over-wrought competitive system as to con-

' template the evils themselves. First, we have allowed

' our operative population to grow up, in less ignorance

' than some other classes, it is true, but with a wholly

' insufficient knowledge of their own condition and lia-

' bilities. They have overcrowded the labour-market,

' so as to be compelled to work harder, not than other

' classes of labourers who earn smaller wages, but than

' is good for anybody to labour ; and then we try to

* mend the matter by forbidding them to sell more
' than a given amount of their labour. It is not thus

' that the excessive competition which is the cause of

' the mischief can be reduced ; and the true friends of

' the working freeman felt that he lost nothing, while

' he retained his liberty, by the failure of Lord Ashley's

' ten-hour measures of 1844.'

Though of late years growing scruples have been

felt, and represented in Parliament in speeches and

petitions, about the policy of pressing forward the

factory-law system, especially as directed to the restric-

tion of women and of children a little below the limit-

ing age, the latest legislation on the subject seems to

show that no practical change is yet contemplated ; and

the whole of this class of legislation proves tliat Par-

liament still claims a constitutional competence to

revert, if need were, to as disastrous an interference

with private industry and trade as that of which the

legislation of the early Edwiirds was a flagrant and
hortatory instance.

(o) The policy and constitutional attitude of Par-

liament affects the social economy of the country in no
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way more directly than in the resources which are

employed for the several purposes of (i) reducing the

national debt, (ii) adding to that debt, (iii) devising

modes of collecting revenue for the payment of interest

on the debt, or for extinguishing the capital.

So far as the treatment of the debt itself is con-

cerned, the policy is either of a chronic and continuous

kind, or of an accidental and intermittent kind. The

former belongs to times of peace, prosperity, and public

contentment generally ; the latter to critical and tran-

sient emergencies, due to war or the apprehension of

war, or to famines or like calamities at home or in

the dependencies. It is now a pretty well recognised

doctrine that, while on the one hand it is inexpedient

to make extravagant and expensive efforts to make any

signal reduction of the debt, which was contracted on

far easier terms than any money could now be borrowed

for liquidating it, yet on the other hand, by the

joint methods of applying surplus income and creating

terminable annuities, a gradual process of reduction

should always be going on. In the case of a special

emergency, for which funds in excess of the average

annual revenue are needed, and needed at once, a ques-

tion is always propounded as to whetlier it is more just

and expedient to raise the money by extra taxation,—or,

as it is called, within the year,—or to create a fresh

loan whicli involves an addition to the public debt, the

burden of which is shared by posterity. There is a

dangerous proclivity on the part of Governments,

—

especially manifested in the circumstances of the inter-

vention of England in the settlement of the affairs of

the Turkish provinces in 1876-78, and generally no-

ticeable in the conduct of military expeditions on the
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outlj'ing frontiers of remote dependencies,— to shroud

from the country tlie fact of the expenditure incurred,

by adding to debt in the place of increasing taxation.

The inquiry how far the cost of a political movement is

properly to be shared by posterity, on the ground of the

permanent advantages supposed to be reaped by it, is

not a very profitable one, inasmuch as any movement

on behalf of national defence, national duty, or national

enrichment, must be presumably beneficial to the State

as an immortal organisation, if it can be justified at all.

The better doctrine now recognised, in spite of tempo-

rary governmental divergencies and eccentricities, is

that each generation knows its own capacity for meet-

ing an emergency, but does not know whether a discon-

tinuance of national prosperity, or the appearance of

fresh phenomena wholly unimagined at present, may
not place future generations in a very different position

with respect to bearing the burden of debt. Thus it

seems to be getting admitted as a constitutional

maxim, that the presumptive duty of a Government is

to meet all current necessities by an increase of taxa-

tion, or by short loans the repayment of which is to be

distributed over a very limited number of years. Any
exception to this can only be justified by reasons of the

most special and convincing sort.

With respect to the principles now recognised as

applicable to the raising of revenue, the discussion is in

most of its aspects an economical rather than a consti-

tutional one. The chief mark, however, of the present

era is that purely economical considerations have been

allowed a weight, and have been extended over an area,

wholly unknown in former times. The passing of tiie

Act for the repeal of the Corn Laws in 1846,—the



136 The Houses of Parliament,

Budget of 1860, which included the provisions for the

C<>mmercial Treaty with France, and thereby inaugu-

rated a policy, since largely developed, of international

commercial freedom,—and the gradual abolition of in-

numerable minute taxes, at once vexatious, expensive,

and as often as not economically vicious,—are all signs

that Parliament has learnt to regard taxation as a

purely economical and not as an indirectly political

instrument, and that it no longer aims at achieving

sinister ends for the advantage of special classes instead

of diffusing the loss and the gain as impartially as pos-

sible among all. The main controversy which is still

an outstanding one relates to the superior merit of

direct or of indirect taxation, or of a system com-

pounded of both ; and, in the case of indirect taxation,

to the special vices and virtues of the income-tax. But

in the discussion of these great questions no fixed anti-

pathy or prejudice is allowed to block the way. Par-

liament has vindicated its constitutional ability to

collect money for the service of the State from any

quarters, by any methods, and in accordance with any

principles, it may from time to time approve.

In this review of the novel constitutional attitude of

Parliament in respect to industry and social economy,

the selection of topics has been perforce somewhat arbi-

trary, and much legislation of the highest degree of

importance as bearing on the social and economical

development of the people has not been adverted to.

To such legislation belong the topics of national educa-

tion, the reform of the judicature, the introduction of

county courts, the abolition of imprisonment for debt,

the reform of the bankruptcy and insolvency system, the

regulations affecting merchant shipping in the interests
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of traders, sailors, and the public, and, last of all, the

attempts, more or less successful and systematic, to

codify the Common and the Statute Law. An allusion

to such topics as these is sufficient here, in view of the

expansive treatment given to the subjects which have

been selected as characteristic instances. So far as the

Constitution is concerned, the principles which have de-

termined Parliamentary action have been practically

uniform. The obligation of recognising established

economical theories, of reconciling the claims of the

poor and dependent with the interests of the influential

capitalist, and of abstaining from such interference as

is prompted only by a regard for the advantage of special

classes of society, seems to have been fully recognised in

the course of this legislation. Where it has not been

recognised at the time, later amending statutes have

admitted the defect, and shown the true intention of

Parliament to be in conformity with the principles of

the Constitution as now apprehended.

4. There are some persons who, with an historical

taste, and not without a romantic sensibility to the pic-

turesque and antique, are disposed to find the centre of

gravity of the British Constitution rather in the Parish,

the County, and tlie Borough,' than in Parliament. These

persons not only cleave affectionately to all that is still

alive in institutions which at one time were the main
agencies of Government, so far as it directly aff'ected

the life and happiness of the people, but are not without

regret at the passing away of the most fossilised portions

of those institutions, and at the gradual absorption of

all local machinery for government in the common and

' See Mr. Toulmin Smitli's The Parhh, and Gneist's Svlf-

Gocernment in Enyland.
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uniform organ of Parliament. In spite, however, of the

fears, regrets, or hopes of this or that section of the com-

munity, there is no doubt that the last fifty years have

been witnessing an almost startling transmutation of

what are often regarded, especially on the Continent, as

the most characteristic features of English political

existence. The change is not denoted in any sweeping

attempt to substitute a centralised for a localised system

of government ; and any description of the process

which has been at work based on the familiar theoreti-

cal opposition of central to local government would

be misleading and superficial. It is true that there is

scarcely a single instrument of local government which

has not been of late touched and recast by Parliament

;

and no doubt a casual observer, mentally preoccupied

with analogies and theories to be found anywhere, would

at once descry in most of the changes effected a deter-

mined and hazardous passage towards centralisation of

the most pronounced type.' But there are two sorts of

' Mr. John Austin's article on Centralisation, in the Edinlnirgh

Renew for January 1847, may be consulted for the purpose of clear-

ing the mind from the obscurities and confusion with which current

popular treatises and newspaper articles are replete on this subject.

Mr. Austin, more suo, analyses with surpassing acuteness the rival

views and theories prevalent in this country and on the Continent,

and weighs in golden scales the exact amount of use and abuse to

which centralised institutions are open. He exposes the fallacy

which underlies the very term Self-Government, evaluates the worth

of paid and unpaid functionaries generally, and adverts to the con-

sequences of a multiplication of functionaries. His suggestions as

to improved machinery for relieving the House of Commons from

some of its self-imposed burdens, especially in respect of the prepa-

ration for private bills and the detailed task of criticising the

language of all bills in Committee after the second reading, are

worthy of all attention. Mr. Austin is especially at pains to dis-

tinguish between centralisation and over-government, on which
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centralisation,—one, that of structure or mechanism,

—

the other that of spirit and intention. The centralisa-

tion of mechanism implies in itself nothing more than

( 1
) the possession in the hands of a central authority of

all the skeins, perhaps tangled and intricate, of the

work which is being conducted by innumerable sub-

ordinate authorities throughout the country, (2) an in-

cessant contact with all these authorities through the

medium of reports and reciprocal communications, and

(3) a faculty, whether exercised or not, of controlling

or flexibly modifying, to the minutest point of refine-

ment, the action of the authorities dependent upon it.

A spirit of centralisation is manifested in the actual

exercise of such a faculty for the purpose either of pro-

ducing absolute uniformity, or of over-riding local

opinion and choice in a measure which, in the view of

those wlio dislike centralisation, exceeds what is im-

peratively required by the common interests of the

country. The latter sort of centralisation may or may
not be good, according to the matters with which it is

concerned, or the times and places of its existence. The

other sort of centralisation, that of easy and orderly

mechanism, is always good everywhere, and implies

nothing more than the utmost economy of expense,

labour, and practical knowledge, witli enlarged oppor-

tunities of homogeneous improvement. Probably the

utmost perfection of political efficiency would be attained

where mechanical centralisation was developed to the

utmost possible extent, and where the centralisation

which relates to the spirit and essence of government

last-mentioned topic his remarks are of considerable weight, and

may be compared with the well-known views of Mr. Herbert Spencer

in his Social Statics and scattered political essays.
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was applied on such occasions, and no others, on which

it might seem probable that the general advantages of

uniformity, and of direction by a peculiai'ly competent

tliough remote authority, would exceed the advantages

due to the local energy and constant personal insight

which are called into existence in self-contained and

self-reliant institutions on a sufficient popular basis.

It is impossible not to see that, in the actual changes

respecting local government which have been of late years

efiFected by Parliament, a genuine effort has been made

to avoid a needless substitution of central authority for

the older and, on the face of them, more popular local

councils, and yet at the same time to ensure the recon-

ciliation of the special advantages derivable from local

enterprise, knowledge, interest, and concern for economy,

with those other advantages in the way of superior

force, technical knowledge, scientific and other appli-

ances, as well as stringent supervision, which only Par-

liament, through its acting medium, the Executive

Authority of the day, can command.

It is perhaps in the recoustitution of the Parish,

looked at as an area of secular administration, that

parliamentary activity in the laying down of new prin-

ciples for determining the relations of local to central

powers has most of all been displayed. The Poor-law of

1834,—which superseded a system of pauper relief and

manaiiement which had existed without legal alteration

from the time of the first parliamentary introduction of

a parochial poor-relief system, in the forty-third year of

the reign of Elizabeth,—was the earliest modern instance

of an invasion of the integrity of the Parish, and of the

superposition of a central control of parochial authorities.

The earlier constitutiou of ' Select Vestries,' and the later



Reconstruction of the Parish. 141

legislation for controlling, reforming, and multiplying

'

such vestries, did not involve any breach in the parochial

system. The essence of the Poor-law of 1834 was con-

tained in two leading provisions. The first of these placed

the superintendence of the whole machinery for dispens-

ing relief to the poor in the hands of a central body of

three Commissioners, whose functions were afterwards,

by the Act of 1847, transferred to the Poor-law Board, a

committee of the Privy Council ; and still later, in 1871

,

concentrated, with other analogous functions, in the

hands of a similar committee, called the Local Govern-

ment Board. The second of these provisions contem-

plated the combination of a number of parishes into a

so-called Union, which henceforward, for all purposes but

that of taxation, became the unit of area of Poor-law

management. By the 26th section of the Act it was

enacted :
' That it shall be lawful for the said Commis-

' sioners, by order under their bauds and seal, to declare

' so many parishes as they may think fit to be united

' for the administration of the laws for the relief of the

' poor, and such parishes shall thereajx)n be deemed a

' Union for such purpose, and thereupon the workhouse
' or workhouses of such parishes shall be for their com-
' mon use.'

The general reform, as indicated in these distinct

provisions, illustrates that attitude of Parliament to-

wards the Parish which, in and through a mass of later

legislation for the division, reconstruction, and combi-

nation of parishes for all manner of governmental pur-

poses, has been persistently maintained. The attitude

is that of recognising and using the Parish as an ex-

' See Mr. Sturges Bourne's Act in 1818, 58 Geo. III. cap. 69 ; and
Sir John Hobhouse's Act in 1831, 1 and 2 Will. IV. cap. 60.
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isting, well known, and thoroughly habituated organi-

sation ; but, in the case of the Parish being accidentally

too small, too large, or otherwise unsuitable for ihe

political end in view, of entertaining no scruple as to

substituting a fresh unit of area, of which, however,

the Parish itself is an essential constituent element.

The attitude of Parliament is further denoted by the

introduction of wholly new guarantees and precautions

for the economic use of local funds, and the wise and

generally uniform management of local affairs, so far

as this can be secured without impairing responsibility

on the spot, weakening local energy and interest, or

needlessly disturbing local customs, not to say prejudices.

Another point, closely related to the foregoing,

though with different legislative results, is the modern

reorganisation of the Police, or Parish, Municipal, and

County Constabulary. The constitution of what is

now known as the Metropolitan Police force, and the

substitution in place of the older parochial police of a

constabulary indefinite in point of numbers and wholly

under the control of a Secretary of State, is perhaps,

when thoroughly considered, the most decisive move-

ment towards centralisation in all its senses,—and in

some senses somewhat questionable,—which the pre-

sent age has witnessed. The preamble of the Act of

1829 'for Improving the Police in and near the Metro-

polis,' ^ is worth citing as a constitutional land-mark.

' Whereas Offences against Property have of late in-

' creased in and near the Metropolis ; and the local Es-

' tablishments of Nightly Watch and Nightly Police

' have been found inadequate to the Prevention and

' 10 Geo. IV. cap. 44.
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' Detection of Crime, by reason of the frequent Unfit-

' ness of the Individuals employed, the Insufficiency of

' their Number, the limited Sphere of their Authority,

' and their want of Connection and Co-operation with

' each other : And whereas it is expedient to substitute

' a new and more efficient System of Police in lieu of

' such Establishments of Nightly Watch and Nightly

' Police, within the Limits hereinafter mentioned, and
' to constitute an office of Police, which, acting under
' the immediate Authority of One of His Majesty's

' Principal Secretaries of State, shall direct and control

' the whole of such new System of Police within those

' Limits : Be it enacted,' among other things, that

(Section 4) ' the whole of the City and Liberties of

' Westminster, and such of the Parishes, Townships,
' Precincts, and Places in the Counties of Middlesex,

' Surrey, and Kent as are enumerated in the Schedule
' to this Act, shall be constituted, for the Purposes of

' this Act, into One District, to be called " the Metro-
' " politan Police District

;
" and a sufficient Number

' of fit and able Men from Time to Time, by the Direc-

' tions of One of His Majesty's Principal Secretaries of

' State, shall be appointed as a Police Force for the
' whole of such District, who shall be sworn in by One
' of the said Justices to act as Constables for preserving
' the Peace, and preventing Eobberies and other
' Felonies, and appreliending Offenders against the
' Peace ; and the Men so sworn shall, not only within
' the said District, but also within the Cuunties of
' Middlesex, Surrey, lEertford, Sussex, and Kent, and
* within all Liberties therein, have all such Powers,
' Authorities, Privileges, and Advantages, and be liable

' to all such Duties and Kesponsibilities, as any Con-
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' stable duly appointed now has or hereafter may have
' within his Constablewick by virtue of the Common
' Law of this Realm, or of any Statutes made or to be

' made, and shall obey all such lawful Commands as

' they may from time to time receive, from any of the

' said Justices for conducting themselves in the Execu-
' tion of their Office.' The later Act of 1839 and still

more recent Acts have empowered ' Her Majesty, by
' the advice of Her Privy Council,' to vary or extend

the boundary of the Police district within limits which

from time to time have been fixed by the successive

Statutes.

The relevancy of the change effected by the Metro-

politan Police Act of 1829 can best be understood from

the opposition which greeted it when first introduced

by Sir Robert (then Mr.) Peel, the Home Secretary in

the Duke of Wellington's Government. It was said

that a military Cabinet desired to introduce into Eng-

land the despotic police of the Continent, with their

whole system of domestic espionage ; and influential

newspapers denounced the abolition of the ancient order

of watchmen. M. Guizot relates how an address was

presented to King George the P^ourth, conjm-ing him to

open his eyes, to call upon the name of the Lord, and

to rally his people around him, for a plot had been

formed to overthrow the House of Hanover, and to

place the Duke of Wellington on the throne, by the

assistance of the Irish Catholics who were to be en-

rolled in the Police.' Long experience has dispelled

most of these constitutional alarms, and reconciled the

public with an institution the perils of which are found

to be, at the worst, limited, and which has hitherto

• Guizot s Memoirs of Sir Robert Peel, p. 45.
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proved to be subject to the effective control of Parlia-

ment. Nevertheless, the Metropolitan Police Acts, by
substituting an entirely new unit of area for the Parish,

by inventing an unprecedented organisation of unde-

fined extent, and placing the permanent management
of this organisation in the hands of the Crown, con-

stituted an era in the history of local government in

this country. The process of superseding the old

parish constable throughout the countiy by the intro-

duction of a class of officials better paid, better edu-

cated, and better managed, and subject to a more
central administrative authority than that of the local

justices on the spot, has been carried on by a series of

Acts, among which may be mentioned the Act of 1839,

enabling the Justices of any county in Quarter Sessions

to appoint a chief Constable, who, with the concurrence

of two or more Justices, might appoint superintendents

for different divisions of the county, and any number
of petty constables to act under them ; the Act of 1856,

by which the establishment of a county police force

was made obligatory in every county, and power was

given to Her Majesty in Council to require the division

of a county into police districts, and arrange the terms

of consolidation of the police of a county and borough
;

and the Act of 1872, which provided that no parish

constables should be henceforth appointed by any
parish, unless the Court of Quarter Sessions should

decide that such appointment was necessary, or unless

the Vestries of the parish should resolve on the appoint-

ment.

In intimate connection with the parliamentary re-

constitution of the Parish in respect of Poor-law relief

and the police, are the strenuous eflbrts that of late

L
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years have been made by Parliament to further, super-

vise, and economise local efiforts for promoting those

various and often incongruous objects now compendiously

gathered up under the title of the Public Health. Ac-

cording to the language of a series of Acts of Parliament,

from the Public Health Act of 1848 to that of 1875,

Public Health includes public well-being, comfort, and

even entertainment, inasmuch as these Acts contemplate

the pa%ing and lighting of streets, and the purchase and

management of grounds of public recreation, no less

than the abatement of nuisances, the utilisation of

sewage, and the prevention of the spread of infectious

diseases. The legal machinery resorted to in this legis-

lation is closely analogous to that of the Poor-law

system. The parish is taken as the imit of area for

rating, but the district of management is not conter-

minous with it. A Local Board of Health could be

appointed for the district, either on the petition of a

certain portion of the ratepayers, or on the annual

death-rate reaching a certain height ; and by the later

Acts the institution of Local Boards has been made

more and more generally compulsory. The Local Board

has been brought into close correspondence, first with

the Central Board of Health, and, since 1871, with the

Local Government Board, the consent of which Board

is required to all the more important acts of the local

authority. It is unfortunate that a number of objects

closely akin to the heterogeneous objects already com-

prehended by the Public Health Acts have been simul-

taneously made the subject of distinct legislation of an

analogous kind, which has resulted in the co-existence

of a number of districts often complicated with each

other, and destitute of all uniformity in respect of the
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election of authorities, the principles of rating, and

the mode of central supervision.^ Sewers Acts, Land
Drainage Acts, Highway Acts, and a variety of local

Acts for the construction of town halls, lunatic asylums,

prisons, industrial schools, and reformatories, are speci-

mens of legislation which may be described as introdu-

cing new and special local authorities somewhere inter-

mediate between the parish vestry and the Court of

Quarter Sessions, inclining to the former so far as relates

to rating and chargeability, to the latter so far as relates

to constitution and management. In the case of cor-

porate boroughs the usual practice has been to make the

Town Council the Local Board for the purposes of the

several Acts.

This subject leads directly to a consideration of the

reform of county administration, so far as Parliament

has of late taken upon itself to grapple with so arduous,

and in many quarters so unpopular, an undertaking. It

has often been noticed that the county rate imposed by

Justices of the Peace at Quarter Sessions is the only

instance in tliis country of taxation without a shadow of

a representative character in the taxing authority. It

is said that, inasmuch as the Justices are appointed by

the Lord Chancellor on the nomination of the Lord

Lieutenant of the county, the taxing authority is a

mere branch of the central Executive. Seeing, how-

ever, that the appointment of Justices is limited by

rating and residence, and the necessity of having the

business of Petty Sessions in the different subdivisions of

the county conducted by Justices in the neighbourhood,

the checks on any overbearing pressure on the part of

' See Report of Select Committee of the House of Commons on
Local Taxation.

t 2
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the central Executive are so numerous and effective as

scarcely to leave any ground of apprehension open on

this score. Nevertheless, it is now well recognised that,

apart from all fear of corruption or undue central pres-

sure, divers constitutional advantages would follow from

a reorganisation on a popular basis of the Court of

Quarter Sessions, as an administrative if not as a

judicial body. On the general principle all political

parties seem to be agreed, as the proposed legislation

on the subject clearly shows. The obstacles which

impede progress seem to be rather due to the difficulty

of drawing a line between the sort of business for which

special qualifications—wliether of rank, property, or

knowledge—are required, and can be best tested by the

central executive authority, and those other functions

for the fit discharge of which public opinion can, by the

medium of voting, supply sufficient guarantees. There

seems to be no constitutional scruple felt in any quarter

as to the right, plenary capacity, and duty of Parliament

to readjust the Court of Quarter Sessions as freely as it

is constantly readjusting all the other oldest and most

familiar local councils anywhere to be found.

Precedents in proof of the competency ofParliament

to invigorate, where necessary, both Quarter and Petty

Sessions, even on their judicial side, are supplied by the

class of legislation by which Police Magistrates are

appointed for the metropolis and its suburbs, Stipendiary

Magistrates are or may be appointed in certain populous

places, and paid Chairmen of Quarter Sessions are or

may be appointed in certain of the larger towns. The

Act carried in 1877 by Mr. Cross for the abolition of

the less-filled prisons throughout the country, and the

concentration of prison management in the hands of
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novel authorities under a more direct central control,

are yet further indications of parliamentary determina-

tion to allow no deference to the most antique county

usages to stand in the way of the public advantage and

of general economy.

It is needless to refer again to the enactments and

operation ofthe Municipal Corporations Act; and it would

be superfluous to say much on Mr. Forster's compre-

hensive measure for combining local activity with central

supervision in the matter of Public Education. The

former of these measures was one rather of renovating

what was on the eve of expiring than of novel construc-

tion. The latter measure marked the introduction of a

wholly new policy, based upon the constitutional right of

the State, thereby for the first time asserted, to intervene,

whatever the cost, or whatever the mechanical pressure

needed for the purpose, in order to vindicate the claims

of the young to education, in the same way in which by

the Poor-law system it had for centuries vindicated their

claim to food and clothing. Whatever novelty there is

in this great measure must be looked for rather in the

combination of local and central machinery which it

employed, than in any startling constitutional assump-

tion. The assumption of constitutional right was really

contained in all the previous assumptions on the part of

Parliament to protect the young at the expense of neg-

ligent parents, of the parish, or of the State, as the case

might be ; and it needed only a larger and deeper view

of all the issues at stake in the matter of public educa-

tion, as compared with other ends halntually sought by
far more decisive and even questionable parliamentary

means, to bring it into clear light, and rank it in its

true order of necessary sequence.
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Section IV.

—

Government op Dependencies.

The constitutional history of British Dependencies

may be compendiously described as that of a gradual

transfer of the functions of government from the Crown,

in the exercise of a well-recognised prerogative, to Par-

liament, either as exercising its governmental functions

directly, or only as controlling those subordinate Legis-

latures in the Dependencies which have been created

either directly by the Crown, or by competent local

authorities, or by Parliament itself. In the case of

Dependencies acquired by conquest or by cession in time

of peace,—as well as in the anomalous case of British

India, which owes its existence as a dependency to both

these causes combined, in addition to the special cir-

cumstances of the trade settlements effected in ac-

cordance with Charters of Incorporation,—the claims of

the Crown to institute a local Grovernment, or to super-

vise the action of existing institutions, wholly apart from

any immediate interference of Parliament, have been

universally recognised and everywhere illustrated in

practice. In the case of Dependencies which owe their

existence to voluntary settlement,—or, as in the case of

the ' plantations,' to voluntary settlement supported by

Charters of Incorporation,—it would seem that the

settlers have a claim either to have their local govern-

ment expressed and limited by their charter, or else to

share in the constitutional advantages of direct parlia-

mentary government, to which, if they had continued at

Lome, they would have retained their right. In the
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case of those small Dependencies,—such as Gibraltar,

Malta, Ascension Island, Hong Kong, and perhaps

Heligoland,—which seem to be rather occupied for

military, naval, or diplomatic purposes than for purposes

of strictly colonial extension, the paramount authority

of the Crown seems likely to continue for some time

unassailed. In the case, however, of all the other classes

of Dependencies in the aggregate, the period of history

now under consideration will be memorable for an

aggression in all directions of the action of the British

Parliament. This action is conspicuous in the following

forms

:

1. The framing of local and representative institu-

tions, or the confederation of previously isolated colonies

for the purpose of obtaining more effective local govern-

ment:

2. The bringing of Dependencies (such as British

India and the Hudson's Bay territories) previously sub-

ject to some anomalous management due to historical

causes, under the direct or indirect control of Parlia-

ment:

3. The passing of special Statutes binding on the

persons resident in certain Dependencies, or on Govern-

ment officials in those Dependencies :

4. The passing of Statutes applicable to the British

Dominions generally, including all the Dependencies,

or certain of them specially named :

5. The control of the Executive Government at

home in their dealings with the Governors of Depen-

dencies, and in their policy as to assenting or not as-

senting to Acts of local Legislatures.

1. The history of direct parliamentary interference

with the government of the Colonies dates from what
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is known as the Quebec Act of 1774, and was the direct

consequence of the revolt of the North American Colo-

nies, to the history of which struggle the modem con-

stitutional relation of Parliament to the Dependencies

is consequently aflBliated. By the Quebec Act, the

Canadian settlements on the banks of the St. Lawrence,

which had hitherto been under military rule, were

placed under the government of the Crown through

the medium of a local Council, and a Colonial Secretary

at home, then for the first time appointed. The exist-

ing French Land-Law and the Eoman Catholic Church

were permanently established. The statutory test which

at that time excluded all Roman Catholics everywhere

else in the British Dominions from all public offices was

of course dispensed with. A third of the members of

the Council were to be French Canadians. The next

epoch is that of what is known as JNIr. Pitt's Constitu-

tion Act of 1791, by which Canada was divided into

two parts or provinces, with the Ottawa river for a

boundary ; each province having a Governor and an

Executive Council appointed by the Crown, and also

a Legislative Body consisting of two Houses, one ap-

pointed by the Crown and the other by means of popu-

lar representation. The political history of the two

Canadas, troubled and sinuous as it has been, is chiefly

interesting as explaining the connection between the

legislation of 1791 and that of the Canadian Confedera-

tion Act of 1867,' which marks the next important

epoch of parliamentary intervention in colonial govern-

ment. The Confederation Act recites that ' the Pro-

* vinces of Canada, Nova Scotia, and New Brunswick

» soviet, cap. 3.
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' have expressed their desire to be federally united into

* one Dominion under the Crown of the United King-
' dom of Great Britain and Ireland, with a Constitution

' similar in principle to that of the United Kingdom ;

'

that ' such a Union would conduce to the welfare of

* the Provinces and promote the interests of the British

* Empire ; ' that ' on the establishment of the Union
* by authority of Parliament, it is expedient not only

' that the Constitution of the Legislative Authority in

* the Dominion be provided for, but also that the nature

' of the Executive Government therein be declared
;

'

and that ' it is expedient that provision be made for

' the eventual admission into the Union of other parts

' of British North America ;

' and it goes on to enact

that it should be lawful for the Queen in Council to

' declare by proclamation that on and after a day there-

* in appointed, not being more than six months after

* the passing of the Act, the Provinces of Canada, Nova
* Scotia, and New Brunswick should form and be one
* Dominion under the name of Canada ; and on and
' after that day those three Provinces should form and
* be one Dominion under that name accordingly.' The
Act creates an Executive Council, and a Parliament

with two Houses, the Senate and the House of Commons,
very much on the lines of the Constitution Act of 1791,

but with the difference that both Houses of the Legisla-

ture were to be representative bodies ; and provides for

the extension of the Confederation by a clause which

enacts that ' it shall be lawful for the Queen, by and with
* the advice of Her Majesty's Most Honourable Privy
* Council, on addresses from the Houses of the Parliament
' of Canada, and from the Houses of the respective Legis-

' latures of the Colonies or Provinces of Newfoundland,
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' Prince Edward Island, and British Columbia, to admit
' those Colonies or Provinces, or any of them, into the

' Union, and on address from the Houses of the Parlia

' ment of Canada to admit Rupert's Land and the Xorth-

' Western Territory, or either of them, into the Union, on
' such terms and conditions in each case as are in the ad-

' dresses expressed and as the Queen thinks fit to approve,

* subject to the provisions of this Act ; and that the

' provisions of any Order in Coimcil in that behalf shall

' have effect as if they had been enacted by the Parlia-

' ment of the United Kingdom of Great Britain and
' Ireland.' From the wording of the Act it would ap-

pear that the Act itself imposes no limitation whatever

on the extent of the legislative power of the Canadian

Parliament. The ' privileges, immunities, and powers

* to be held, enjoyed, and exercised by the Senate and
' by the House of Commons, and by the members there-

' of respectively, are to be such as are from time to time
* defined by Act of the Parliament of Canada, but so

' that the same are never to exceed those at the passing

' of this Act held, enjoyed, and exercised by the Com-
' mons House of Parliament of the United Kingdom of

' Great Britain and Ireland, and by the members there-

' of.' (Sec. 18.)

The precedents of parliamentary intervention of the

sort above described in reference to the Canadian settle-

ments have been followed, with little constitutional

variation, in the foundation and amendment of the

numerous important Dependencies in Australia and

South Africa. The policy of confederation, indeed, has,

from a variety of extrinsic causes, not ripened so rapidly

in Australia as in South Africa ; but in the case of the

South African Colonies Parliament has already provided,
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by the Act of 1877/ ' for tlie Union under one Govern-

* ment of such of the South African Colonies and States

* as may agree thereto, and for the government of such

' Union.' This Confederation Act is distinguishable from

the Canadian Confederation Act in that, instead of

merely constituting a single Dominion to which new

provinces may from time to time be admitted, it con-

structs an elaborate federal system, more after the

fashion of the United States, with a Central Legislature

and Local Legislatures, the respective functions of

which are clearly assigned in the constituting Act. The

Act recites that ' proposals have been made for uniting

* under one Government under the Crown of the United

* Kingdom of Great Britain and Ireland those colonies

' and states of South Africa which may voluntarily elect

* to enter into such Union ;
' that ' such Union would con-

' duce to the welfare of the said colonies and states, and
' promote the interests of the British Empire, and that

* it is expedient to make provision for any two or more
* of the said colonies or states to unite at such time as

* may be found convenient
'

; and that ' it is expedient

' to declare and define the general principles on which

* the constitution of the legislative authority and of the

' Executive Government in the Union may be estab-

' lished, and to enable the details ofthe said constitution

' and of the administrative establishments thereunder

* to be provided for, after the wishes and opinions of the

' said colonies and states with respect to such details

* have been duly represented to Her Majesty through

* their respective Legislatures.' The Legislatirt Autho-

rity of the Union, called * the Union Parliament,' con-

' 40 and 41 Vict. cap. 47.
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sists of a Legislative Council, the niimber and compo-

sition of which is to be determined by the Crown ; and

a House of Assembly of a representative character ; it

being provided that ' in the apportionment of members,

'and in the determination of the qualifications of

' electors and members, provision shall be made for the

' due representation of the natives in the Union Par-

' liament and in the Provincial Councils, in such manner
' as shall be deemed by Her Majesty to be without

' danger to the stability of the Government.' (Sec. 19.)

The distribution of legislative powers between the

Union Parliament and the Councils of the Provinces

may be varied by any Order in Council issued in pur-

suance of a Section of the Act ; and it is provided that

nothing in the Act itself should be ' deemed to affect

' or limit in any way the power of the Queen, with the

' advice and consent of the Lords Spiritual and Tem-
' poral and the Commons of the United Kingdom of

' Grreat Britain and Ireland in Parliament assembled,

' to make any law relating to the Union.'

The process of legislating for Dependencies by the

British Parliament is practically limited in two ways

:

1st, by the prerogative of the Crown, and, 2nd, by the

existence of constitutional government already conceded

to a Colony. In the case of a conquered or ceded Colony,

it is well kno^vn that the powers of the Crown are of the

most extensive kind, with respect to determining what

shall be the system of law under which the inhabitants

shall live. But these powers, though extensive, are

not absolute ; and in the leading case of Campbell v.

Hall,^ Lord Mansfield decided that the Crown could

> 20 State Trials, 323.
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not make any change in the laws contrary to funda-

mental principles, as by exempting an inhabitant from

general laws of trade, or from the power of Parliament,

or by giving him privileges exclusive of other subjects.

Lord Mansfield went still further, and said that the

power of the Crown to give a constitution to a con-

quered country was not exclusive of Parliament ; that

' there could not exist any power in the King exclusive

' of Parliament ;

' and a country conquered by the British

arms becomes a dominion of the King in right of his

crown, and therefore necessarily subject to the legislative

power of the Parliament of Great Britain.

In the case of Colonies acquired by occupancy and

settlement the prerogative of the Crown is limited to

the appointment of Governors, the erection of Courts of

Justice, and the institution of representative Assemblies.

In 1843 a Statute^ was passed conferring legislative

power on the Crown in the case of settlements on the

Coast of Africa and the Falkland Islands. The Queen

in Council was thereby empowered to establish laws, in-

stitutions, and ordinances, and all sucli Orders in Council

were to be laid before Parliament. This Statute was in

fact a recognition of tlie limits of the prerogative, and

of the impotency of the Crown to dispense with the aid

of Parliament in the case of Dependencies of the class

legislated for.

A more difficult, because incessantly growing ques-

tion, is that which relates to the competency of Parlia-

ment to withdraw or interfere with subordinate Legis-

latures already existing in a Dependency. The abstract

legal right of parliamentary control to the fullest

• 6 and 7 Vict. cap. 13.
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possible extent can hardly be denied as a legal propo'

sition ; and even in respect of the practically obsolete

claim to tax the Colonies, Mr. Justice Blackburn said,

in his charge to the Grand Jury on the trial of Governor

Eyre in 1868 :
' Although the general rule is that the

' legislative assembly has the sole right of imposing

' taxes on the colony, when the Imperial Legislature

' chooses to impose taxes, according to the rule of Eng-
' lish law they have a right to do it.' Though the rule is

that the Crown cannot by its prerogative withdraw a

Constitution which in the exercise of its prerogative it

has once conceded, yet it would be difficult to deny in

theory that such a right of withdrawal is vested in Par-

liament. The right was certainly exercised in 1866, in

the case of Jamaica, when a plenary power of amending

and altering the Constitution was granted to the Crown

by Statute.^

Nevertheless, in spite of the prevalence, in books,

of these legal theories, they must be regarded as giving

a very imperfect and inaccurate account of the true

constitutional relation, at the present day, of the

British Parliament to such Dependencies as have Con-

stitutional Legislatures. In the first place, it is obvious

that if this relation can be expressed in any precise

form, that form must at least be considerably varied for

the very various circumstances and degrees of advance-

ment of the different communities considered. In the

second place, it is plain that, as in the case of Jamaica,

unforeseen circumstances might arise, in which the

scandalous or feeble working of colonial institutions

might bring about such perils, either to the community

' 29 Vict. cap. 12.
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directly concerned, or to the British Dominions gene-

rally, as must properly call for the strenuous interven-

tion of the British Parliament. In the third place, it

would be regarded as a breach, not merely of political

faith, but of the sort of constitutional understanding

which is the basis of all good government everywhere,

if such elaborate structures, legislative and administra-

tive, as those which have grown up in the Australian,

Canadian, and South African settlements, which have

been fostered by Parliament at home, which have been

progressively modified and adapted to local wants and

instincts, and which have been built up in view of

perpetuity, should be assaulted or even menaced by

capricious interference at the hands of the parent State.

In fact the mere statement of the hypothesis demonstrates

its absurdity. Nevertheless, the limits of the right of

interference, especially in the matter of exclusive laws

of trade, must be a subject of constant political con-

troversy ; and though no constitutional principle can

as yet be appealed to in the place of the bald legal

doctrines of an older time, there is little doubt that a

sense of right and of general expediency will, after

many a controversy and even sharp struggle, find a

solution of the problem.

The original formation and the recent history of

the Constitution of the Colony of Victoria are so in-

structive in many points of view, as exhibiting in a

sort of reflected picture both the essential characteristics

of the English Constitution, and also the peculiar

difficulties with which all Constitutions framed after

the fasliion of it may one day have to contend, that it

is worth while giving some detailed account of the

existing constitutional circumstances of that Colony.
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The constitutional history of all the Australian Colonies

begins with the general ' Act for the better Government
' of Her Majesty's Australian Colonies' ' passed in the

year 1850 by the Imperial Parliament of Great Britain.

This Act created a Legislative Council, partly elected

and partly nominated, for the Colony of Victoria, and

gave power to this Council ' by any Act or Acts to alter

' the provisions or laws for the time being in force under

' the said Act,' or to establish in the said Colony in the

place of itself ' a Council and a House of Kepresenta-

' tives, or other separate Legislative Houses, to consist

* respectively of such members, to be appointed or

' elected respectively by such persons, and in such

' manner, as by such Act or Acts should be determined,

' and to vest in such Council and House of Eepresen-

' tatives, or other separate Legislative Houses, the

* powers and functions of the Legislative Coimcil for

' which the same might be substituted.' In the year

1854 the Legislative Council of the Colony exercised

the powers given it by the Imperial Act of 1850, and

established in its own place a Legislative Council of

thirty members, elected by constituencies having a high

property qualification, and of which every member was

also to have a high property qualification ; and a

Legislative Assembly of sixty members, having them-

selves a low property qualification, and elected by a

constituency very slightly removed from one including

all men who had been settled for the space of twelve

months in the Colony. Six members of the Legislative

Council were to retire every two years, so that a total

change was to be effected in ten years ; the Assembly

• 13 and 14 Vict, cap, 59.
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was to be summoned for five years, though it might be

dissolved sooner by the Governor. It was enacted that

the Legislature of Victoria should be empowered * by
' any Act or Acts to define the privileges, immunities,

' and powers to be held, enjoyed, and exercised by the

' Council and Assembly, and by the members thereof

' respectively : provided that no such privileges, immu-
' nities, or powers should exceed those then held, en-

' joyed, or exercised by the Commons House of Parlia-

' ment or the members thereof.' This clause was

limited by a later one, which provided that that Act

should not be repealed, altered, or varied unless the

second and third readings of the amending Bill were

passed with the concurrence of an absolute majority of

the whole number of the members of the Legislative

Council and of the Legislative Assembly ; and every

such Bill was to be reserved for the signification of Her
Majesty's pleasure. The 56th section enacts that ' all

' Bills for appropriating any part of the revenue of

' Victoria, and for imposing any duty, rate, tax, rent,

' return, or impost, shall originate in the Assembly, and
' may be rejected, but not altered, by the Coimcil.'

It was provided also by the Act that its provisions

should have no force and effect ' until so much and such
* parts of certain Acts of Parliament specified in the
* Bill as severally related to the Colony, and were re-

* pugnant to its provisions, had been repealed ; and the
' entire management and control of the waste lands

' belonging to the Crown in the said Colony, and of the
* proceeds thereof, including all royalties, mines, and
' minerals, should be vested in the Legislatme of the
* Colony.'

In the year 1855 an Imperial Act of Parliament

M
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was passed ' for the purpose of repealing the last-named

Acts or parts of Acts which were repugnant to the Act

of the Victorian Legislature just cited. This Act recites

that it is not competent to Her Majesty to assent to

the reserved Bill of the Victorian Legislature without

the authority of Parliament for that purpose ; and that

it is expedient that Her Majesty should be authorised

to assent to the said reserved Bill, amended by the

omission of certain provisions thereof. The Act then

proceeds to give the necessary powers to enable Her

Majesty in Council to assent to the said Bill as amended,
* anything in the said specified Acts of Parliament or

' any other Act, law, or usage to the contrary in any
' wise notwithstanding.'

The Victorian Legislature was not slow in availing

itself of the power of amending its own so-called Con-

stitution Act of 1854, especially as respects the Consti-

tution of the Legislative Assembly. In 1857 the pro-

perty qualification for members was abolished, and in

the same year vote by ballot was introduced. In 1858

a triennial term was substituted for the term of five

years for the duration of the Assembly.

But it was not long before serious differences began

to manifest themselves between the spirit, temper, and

principles of the Council, which represented what may
be called the moneyed aristocracy of the Colony, and

the Assembly, which represented everybody else. These

differences manifested themselves in a variety of ways,

especially by a persistent habit on the part of the Coun-

cil of rejecting important measures presented by the

Assembly, and by reprisals on the part of the Assembly

> 18 and 19 Vict. cap. 55.



The Constitutional Question in Victoria. 1

6

J

in the form of forcing the Council to accept distasteful

measures at the risk of rejecting with them Appropriation

Bills on the passing of which the whole working of Go-

vernment depended. In a memorandum addressed to the

Governor, dated the 27th of December, 1878, and signed

by Mr. Graham Berry, the Prime Minister, on behalf of

the Ministry, it is complained that 'during twenty-

' four years of legislative activity the Council has thrown

* out more than eighty Bills, has amended more than

' twenty others so that the Assembly preferred to let

' them drop, and has entirely transformed others, which

' the Assembly has agreed to take in their mutilated

' form. It maintained State aid to religion during

* fifteen years, in opposition to the expressed will of

' the country. It has thrown out, or mutilated till they

* were useless, six Bills for Mining on Private Property.

' It has seven times thrown out Bills for the Payment of

' Members. It has thrown out an Electoral Bill and a

' Tariff Bill that had been passed by large majorities.

' Besides the four Appropriation Bills, it has rejected

' one Temporary Supply Bill. It has thrown outi a Bill

' to provide for the defence of the country at a time

' when invasion seemed imminent. A Bill for an Inter-

' national Exhibition in Melbourne was contemptuously

' thrown out on the plea that a protectionist colony had
' nothing to exhibit. It transformed a Bill for aidiujr

* industrial schools raised and maintained by voluntary

' efforts, into a system of scliools almost at the sole

* charge of the State, which have proved costly and in-

' effective. Every Act that deals with the public domain
' will be found to contain a clause favourable to the

* capitalist class, which has been consented to by the

u 2
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' Assembly on the ground that the Bill would otherwise

' be rejected in the Council.' *

This, no doubt, is the language of political adver-

saries ; but it suffices to show the spirit and nature of

the conflict, and it is not probable that the members of

the Council would care to dispute the bare accuracy of

the facts enumerated. There is no doubt whatever of

the reality of the constitutional crisis, which is suffi-

ciently apparent from the mere fact of there having been

in 1878 two distinct measures before the Legislature for

the amending of the Constitution Act, and from the

great but unsuccessful efiforts made through the medium
of a conference between the two Houses to find a basis

of reconciliation. The objects of the Assembly are

declared to be (1) 'that the annual Appropriation Bill

' should in no circumstances be rejected by the Council,'

and (2) ' that definite legislative finality should be pro-

' vided with respect to all other Bills.' As a means of

securing the latter object, it was proposed that when a

Bill, other than a ^Money Bill, had l^een passed by the

Legislative Assembly in two consecutive annual Sessions

of Parliament and rejected by the Legislative Council

in each Session, it should—unless it were ' submitted to

' and disapproved of by the electors for the Legislative

' Assembly at a general poll '—be deemed to be a Bill

which had been properly passed by the Legislative

Council.

The Council in their turn ' refused to consider any
' proposal that implied any legislative inferiority ' in their

House, and that was inconsistent with its independence.

They also propounded two schemes as bases of reform,

' Further Corresjxjndence respecting the Constitutional Ques-

tion in Victoria,' 1879,
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the chief features of which were that Appropriation

Bills were not to contain any foreign matter, and that,

in the case of continued disagreement between the

Houses, the Governor might dissolve the Council at any

time not within nine months of the legal expiration of

the Assembly.

The Assembly proposed the reference of the rival

Keform Bills prepared in the Council and in the As-

sembly to the general body of qualified electors ; the

result of a poll to be considered final, and to be carried

into law by both Houses.

One difficulty which throughout has haunted the

whole of this controversy has been the alleged parallel-

ism of the Legislative Council to the British House of

Lords. In his speech on opening the Session of 1878,

the Governor, Sir G. F. Bowen, well said that the Con-

stitution was intended to be fashioned on the model of

the British Constitution, but ' unhappily, the attempt

' to embody in comparatively rigid Statute Law the

* elasticity inherent in the principles and practice of

' that Constitution had not been completely successful.'

The fact that the Council distinctly represents property,

and the property of only a few, affords it a distinct and

special claim to resist apprehended invasions of property

rights with a resoluteness for which no suitable analogy

can be found in the circumstances and temper of the

House of Lords. Confining itself to this function, the

Council will properly guard against all precipitate or

selfish legislation which might proceed from the non-

moneyed classes ; but if it affects to stem legislation by

interposing an absolute veto upon the will of a highly

democratised majority, no mere formal ap[)eal to the pre-

cedent of a House of Lords, the members of which are
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by long tradition, habitual contact, and an assemblage

of unique moral and political conditions, in practical

barmony with the bulk of the members of the House of

Commons, can save it either from extinction or from an

ignominious defeat which would reduce it to the status

of the Second Chambers of some of the recently consti-

tuted Continental Grovernments.

A recent writer ' has concisely described the situa-

tion by saying that ' the elements of the Parliamentary

' Government at present existing in Victoria are in-

' capable of supporting a bi-cameral system strictly

' analogous to Lords and Commons.' Many suggestions

have been made for meeting the difficulties of the

position, besides those contained in the proposals of the

Assembly and the Council, as embodied in their rival

Bills for constitutional reform. It has been suggested

that the Assembly might be made to include elements

more distinctively representative of property ; that in

cases of dispute between the Houses, Conferences should

take place with greater frequency and facility, and of a

more organised kind, than at present feasible ; that in

such cases of dispute the Houses should combine, so

as to form one body, for the purpose of voting, but not

debating, on the point at issue, and that some large

majority, say two-thirds, should be needed to carry a

measure; that ' plebiscites ' should be more frequently

resorted to, or that the Council should be re-elected at

shorter intervals, so as to make it less of a permanent

and aristocratic body. It is observable that every one

of these proposals is destructive of what is the essence of

a true bi-cameral system, the independence of the two

' Mr. G. Baden Powell, in the Fm-tni^htly lievivw, June 1879,

* Reform in Victoria.'
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Chambers. The logical consequence of working out any

of the above proposals, or any like them, is really that

of substituting a single legislative body for two co-opera-

ting or conflicting ones. It is hopeless to expect that

the rich few can finally control the many who are both

rich and poor. With whatever cataclysms or shocks the

artificial obstacles to the ascendency of the will of the

numerical majority may be overthrown, overthrown

they must be, as M. de Tocqueville long ago explained

in the parallel case of the progress of democracy in the

United States of America. The true and last lesson of

democracy is, that a man's life consisteth not in the

abundance of the things that he possesseth.

Before leaving the topic of Colonial Legislatures, it

must be noticed that it has recently been laid down

that the jurisdiction of such Legislatures extends no

further than three miles from the shore. In 1855 the

Law OflBcers of the Crown gave this as their opinion,

when, referring to British Guiana, they said : ' We con-

* ceive that the Colonial Legislature cannot legally

* exercise its jurisdiction beyond its territorial limits

—

* three miles from the shore ; or, at the utmost, can only

' do this over persons domiciled in the Colony, who may
' offend against its ordinances even beyond those limits,

' but not over other persons.'

'

2. The history of the Government of India affords a

good and memorable instance of the mode in which Par-

liament may gradually assume the direct and supreme

government of every part of the British Dominions.

This history comprehends the successive phases of (1)

facilitation of trade, (2) organisation of government,

(3), the reconstitution of the East India Company as a

' Forsyth's Caies and Ojnnions, p. 24.
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purely political body, and (4) the transfer of the Govern-

ment of India from the Company to the Crown as con-

trolled by Parliament.

The history commences with the Charter of William

in. incorporating a second East India Company, dated

September 5, 1698. The Charter purported to be

issued in pursuance of an Act * for raising a sum not

' exceeding two millions upon a fund for payment of

* Annuities after the rate of eight pounds per centum
' per annum, and for settling the Trade to the East

' Indies.' For a period of nearly eighty years, the

Charters which were granted, as well as the Statutes

which occasionally supplemented or enforced them, dealt

almost exclusively with trade ; and the organisation of

the Company as a Joint-Stock Trading Association was

the purpose of the so-called ' Regulating Act ' of 1773.*

So soon as the victories of Clive, and treaties with

the native Princes, placed the Company in the actual

possession of territorial acquisitions, Parliament passed

Statutes for the purpose of confirming the Company

in that possession for limited periods of years. Such

Statutes were the 7th George III. cap. 57, and the 9th

George III. cap. 24, which vested the acquired territory

and revenues of the Company in them for periods re-

spectively of two and of five years.

The first effective Parliamentary aggression on the

independence of the Company—and, to some extent, also

on the Prerogative of the Crown—was the passing of

what is called the ' Regulating Act.' This Act recites

that ' the several powers and authorities granted by
* Charters to the United Company of Merchants of

' England trading to the East Indies have been found,

» 13 Geo. III. cap. 63.
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* by experience, not to have sufficient force and efficacy

* to prevent various abuses which have prevailed in the

* government and administration of the affairs of the said

* United Company, as well at home as in India, to the

* manifest injury of the public credit, and of the com-
' mercial interests of the said Company.' The Act, in its

13th section, further recites that King George II. had,

by his Letters Patent, granted a Charter constituting

Courts of Civil, Criminal and Ecclesiastical Jurisdiction

in Madras, Bombay, and Bengal, and gives power to ' His

* Majesty, by Charter or Letters Patent under the Great

' Seal of Great Britain, to erect and establish a Supreme
* Court of Judicature at Fort William aforesaid, to consist

* of a Chief Justice and three other Judges, being barris-

* ters in England or Ireland, of not less than five years'

* standing, to be named from time to time by His Majesty,

' his heirs and successors.' This Statute was an impor-

tant step in the process of consolidating the dominion of

the Company as a territorial Government, and of bringing

that Government under the direct control of Parliament.

A still more decisive step in the same direction was the

passing of the Act of 1833 (3 and 4 William IV.

cap. 85). This Act, while confirming the Company in

the possession of the territorial acquisitions and revenues

then held by them for another twenty years, finally

abolished the commercial character and operations of

the Company, and converted it into a purely political

body, having a delegated authority from Parliament to

govern the British dominions in India. By the third

section of the Act the exclusive right of trading with

the dominions of the Emperor of China, and of trading

in tea, was to cease in the following year. The fourth

section enacted that the Company should ' with all con-
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' venient speed after the twenty-second day of April

* 1834 close their commercial business and make sale

' of all their merchandise, stores, and effects at home
' and abroad distinguished in their account-books as

' commercial assets, and all their warehouses, lands,

* tenements, hereditaments, and property whatsoever

' which may not be retained for the purposes of the

* Government of the said territories, and get in all

' debts due to them on account of the commercial

' branch of their affairs, and reduce their commercial

' establishments as the same shall become necessary,

' and discontinue and abstain from all commercial busi-

* ness which shall not be incident to the closing of their

* actual concerns, and to the conversion into money of

' the property hereinbefore directed to be sold, or which

' shall not be carried on for the purposes of the said

' Goveniment.' It is the 43rd section of this Act which

distinctly creates the Governor- General in Council a

subordinate Legislature. The general legislative

powers conceded are restricted by the latter part of

the section, which makes the important exceptions that

' the said Governor-General in Council shall not have

* tlie power of making any laws or regulations which

' slmll in any way repeal, vary, suspend, or affect any of

* the provisions of this Act, or any of the provisions of

' the Acts for punishing mutiny and desertion of officers

' and soldiers, whether in the service of His Majesty or

' the said Company, or any provisions of any Act here-

' after to be passed in anywise affecting the said Com-
' pany or the said territories or the inhabitants thereof,

' or any laws and regulations which shall in any way
' affect any prerogative of the Crown, or the authority

' of Parliament, or the constitution or rights of the
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* said Company, or any part of the unwritten laws or

* constitution of the United Kingdom of Great Britain

* and Ireland whereon may depend in any degree the

* allegiance of any person to the Crown of the United

* Kingdom, or the sovereignty or dominion of the said

* Crown over any part of the said territories.' The next

section, the 44th, gives power to the Court of Directors

of the Company to disallow any law or regulation made

by the Governor-General in Council.

The last epoch in the course of claiming for Parlia-

ment the direct government of India through the

medium of the Prerogative of the Crown is marked by

the passing of the Act of 1858 ' for the better Govern-

ment of India,' by which the government of the British

territories in India was transferred from the East India

Company to the Crown. (21 and 22 Vict. cap. 106.)

The first section of this Act enacts that ' the Govem-
* ment of the territories now in the possession or under
* the Government of the East India Company, and all

' powers in relation to Government vested in or exer-

' cised by the said Company in trust for Her Majesty,

* shall cease to be vested in or exercised by the said

' Company, and all territories in the possession or under
' the Government of the said Company, and all rights

' vested in, or which if this Act had not been passed

' might have been exercised by, the said Company in re-

' lation to any territories, shall become vested in her

' Majesty, and be exercised in her name ; and for the

' purposes of this Act India shall mean tlie territories

' vested in Her Majesty as aforesaid, and all territories

' which may become vested in Her Majesty by virtue

* of any such rights as aforesaid.' The fourth section

enacts that ' India shall be governed by and in the
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' name of Her Majesty, and all rights in relation to any
* territories which might have been exercised by the said

' Company if this Act had not been passed shall and
' may be exercised by and in the name of Her JNIajesty

' as rights incidental to tlie Government of India ; and
* all the territorial and other revenues of or arising in

' India and all tributes and other payments in respect

' of any territories which would have been receivable by
* or in the name of the said Company if this Act had
' not been passed, shall be received for and in the name
* of Her Majesty, and shall be applied for the purposes

* of the Government of India alone, subject to the pro-

' visions of this Act.'

The subsequent legislation by which the powers of

the Viceroy and his Council have been defined, and the

relations between the Government at home and the

Government in India have been ascertained and regu-

lated, properly belongs to the topic of the Prerogative

of the Crown in its reference to Parliament, under

which head it will be discussed.

The ' Act for enabling Her Majesty to accept a sur-

* render upon terms of the lands, privileges, and rights

' of " the Governor and Company of Adventurers of
t " England trading into Hudson's Bay," and for admit-
* ting the same into the Dominion of Canada,' which

was passed on July 31, 1868, affords another instance

of the process by which Parliament gradually brings

within the range of a centralised form of Government
outlying districts and territories which, for as long as

two hundred years, may have been subject to no other

administration than the peculiar and local one assigned

by a Charter conceived far more in the interests of trade
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than of government. Had the American Colonies not

revolted, there can be little doubt that Parliament

must have been called upon to provide some effective

modern substitution for the old Charters under which

they came into existence ; but the course of American

history has itself afforded so potent a precedent for the

organisation of Colonies and more or less settled terri-

tories, that it is a mere vague speculation to conjecture

what course colonial history would have taken if un-

aided by the warnings and examples supplied by the

experience of the United States.

The settlement of British Columbia, and the annex-

ation of the Fiji Islands and of the Transvaal, though

illustrating at some points the present topic—that of

the progressive absoi-ption of the government of newly

acquired or imperfectly organised territories by Parlia-

ment,— still more aptly illustrate the modes in which

Parliament and the Crown compete and co-operate in

the achievement of this end. It will thus be more

suitable to allude in detail to these instances of Parlia-

mentary activity when the Prerogative of the Crown in

its relation to Parliament is treated of.

3. It may well be doubted whether, when a Colony

has a Constitution conceded by Parliament, Parliament

can intervene to legislate for any persons or officials

who are subject to the Legislature created by the Con-

stitution. But, previous to the establishment of a

Constitution, there is no doubt that Parliament mav
interpose for conferring rights and imposing duties on

some or all the inhabitants of particular Colonies or

territories, which in all other respects are governed

directly through the medium of the Royal Prerogative.

Thus, long before New South Wales and Tasmania
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acquired Constitutions from Parliament, it was enacted,

by the 9th George IV. cap. 83, sect. 24, that all

laws and statutes within the realm of England at tlie

time of the passing of that Act (not being inconsistent

with any Charter, or Letters Patent, or Order in Council,

which might be issued in pursuance thereof) should be

applied in the Courts of New South Wales and Van

Diemen's Land, so far as the same could be applied

within the said Colonies. The Act also provided that

the Governors of those Colonies, with the advice of

the Legislative Councils, might by Ordinances declare

whether any particular laws or statutes extended to such

Colonies. The Statute 23 and 24 Vict. cap. 121, after

reciting that divers of Her Majesty's subjects had occu-

pied or might hereafter occupy places, being possessions

of Her Majesty, but in which no Government has been

established by authority of Her Majesty, renders general

the provisions of the 6th and 7th Vict. cap. 13, by

which the Crown was empowered to establish, by Order

in Council, laws, institutions, and ordinances for the

government of Her Majesty's settlements on the Coast

of Africa, and the Falkland Islands. Similarly, special

and remarkable powers for making laws and regulations

are conceded by the Indian Councils Act of 1861 (24

and 25 Vict. cap. 67) to the Governor-General in

Council, and to the Governor-General alone. The

legislative power conferred on the Governor-General

alone is restricted to cases of emergency, and the laws

and regulations made by him in pursuance of it only

continue in force for six months, before the expiration

of which time they may be disallowed by the Govern-

ment at home, or controlled or superseded by a law or

regulation made in the regular way by the Governor-
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General in Council. This topic will be considered again

in connection with the relations of the Ministers of the

Crown to Parliament.

4. The assumed supremacy of Parliament over Co-

lonial Legislatures as a whole, and as distinguishable

from an assumed right of arbitrary supersession of the

action of particular Colonial Legislatures, is manifested

by the language of particular Statutes, and by the nature

of legislative acts the validity of which has never

been disputed. Thus, by the Statute of the 28th and

29th Vict. cap. 63, entitled 'An Act to remove doubts

* as to the validity of Colonial Laws,' it is enacted, that

any colonial law repugnant to the provisions of any Act

of Parliament extending to the Colony to which such

law may relate, or repugnant to any order or regulation

made under the authority of such Act of Parliament,

or having in the Colony the force and effect of such Act,

shall be read subject to such Act, order, or regulation,

and shall, to the extent of such repugnance, be void.

By the same Act, the Colonial Legislatures are em-
powered to establish Courts of Judicature ; and repre-

sentative Legislatures (which are defined to be legislative

bodies, of which one half is elected by inhabitants of

the Colony) are empowered to make laws respecting

their own Constitution, powers, and procedure, provided

that such laws shall have been passed in conformity

with any Act of Parliament, Letters Patent, Order in

Coimcil, or Colonial Law for the time being in force in

the Colony. The term ' Colony ' in this Act includes all

Her Majesty's possessions abroad in which there exists a

Legislature, except the Channel Islands, the Isle of Man,
and British India. It is perhaps worth while here to

call attention to an opinion given by Sir A. Cockburn,
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Attorney-General, and Sir R. Bethell, Solicitor-General,

on February 15, 1856, that ' the law and practice of

' Parliament, as established in the United Kingdom, are

' not applicable to Colonial Legislative Assemblies, nor

' does the rule of the one body furnish any legal analogy

' for the conduct of the other.' ^ This may be so, as a

matter of strict legal interpretation ; but no conclusion

can be drawn from it as to what are the rights and

duties of Colonial Legislative Assemblies designedly

fashioned in greater or less conformity to the type sup-

plied by the English Houses of Parliament. A political

inference may exist, in the absence of all legal cogency.

In many recent Acts of Parliament, the Colonies

have been distinctly named, either for the pm-pose of

including or of excluding them. Thus the Copyright

Act (5th and 6th Vict. cap. 45) says, that the words
' British Dominions ' in the Act shall include ' all the

' Colonies, settlements, and possessions of the Crown,'

and enacts that the Act shall extend to e\'ery part of the

British Dominions. The Statute of the 26th and 27th

Vict. cap. 6, after reciting that Her Majesty has from

time to time caused Letters Patent to be made under

the Great Seal, intended to take effect within Her

Majesty's Colonies and possessions beyond the seas,

enacts that no such Letters Patent shall (unless other-

wise provided therein, or by other lawful authority) take

effect until the making of them has been signified

therein by proclamation or other public notice. The

Documentary Evidence Act of 1868 (31 and 32 Vict,

cap. 37) provides that, subject to any law that may

be from time to time made by the Legislature of any

' Forsyth's Cases and Oj)inions on Constitutional Law, p. 25,
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British Colony or possession, the Act shall be in force

in every such Colony and possession ; and it is made to

extend to the Channel Islands and Her Majesty's Indian

territories. By the 30th and 31st Vict. cap. 45, sect.

16, Her Majesty is empowered to establish Vice-Admi-

ralty Courts in any British possession, notwithstanding

that such possession may have previously acquired in-

dependent powers. So again, by the 29th and 30th

Vict. cap. 65, Her Majesty may, by proclamation

issued with the advice of the Privy Council, declare gold

coins, made in any colonial branch of the Eoyal Mint

duly established by proclamation, a legal tender with-

in any part of the British Dominions.

The unity of the British Dominions, and the in-

tegrity of the quasi-federal relationships between the

different parts of those dominions, are manifested in no

way more conspicuously than in the practice and un-

disputed right of Parliament to pass Acts of the kind

here enumerated. In the case of most or all of these

Acts, no question of a competition of interests, as in the

matters of taxation and colonial defence, is hinted at.

The most questionable kind of legislation is perhaps

that which enforces uniformity in the Copyright Law.

In respect of the other matters, while a variety of rival

interests must exist, as it exists in the case of contem-

plated Home Legislation, the reconciliation of these

interests is a mere matter of compromise and bargain-

ing, and, when effected, is likely to produce harmonious

agreement and co-operation.

5. The relation of Parliament to the representatives

of the Crown, such as Grovernors, Lieutenant-Governors,

the Governor-Greneral or Viceroy of India, Commission-

ers and Kesidents in that country, and special High
N
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Commissioners appointed for temporary purposes, be-

longs to the general subject of the mode in which

Parliament secures the responsibility to itself of the

Ministers of the Crown. The subject therefore will be

suitably and conveniently treated in connection with

that later head.
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Section V.

—

Foeeign Affairs.

In treating of the functions of Parliament as lately

developed and undoubtedly extended in many directions,

the subject of Foreign Affairs would naturally occupy a

prominent place. The main difficulty in treating the

subject adequately is that of distributing it between the

topic of Parliament as a substantive part of the Con-

stitution and that of the relations of Parliament to the

Ministers of the Crown. The division of the subject

between these topics must at the best be somewhat

arbitrary, and to many may appear capricious ; but the

task must nevertheless be attempted, if the claims of

logic and systematic exposition are not to be set at

nought.

Many causes have concurred to render the discussion

of Foreign Affairs of far greater prominence in modern

Legislative Assemblies than it was in previous cen-

turies, except at such crises as urgently involved the

honour of the country, or called for strenuous measui'es

to provide for national defence and military or naval

ascendency. Mr. Disraeli, who on all hands is admitted

to have largely concerned himself with the actual or

possible interests of Great Britain in different parts of

the world, when explaining the policy of the Govern-

ment to the headship of which he had just succeeded

in 1868, spoke as follows :
' I now come to the greatest

' department of the State,—one which perhaps is brought
' less prominently before the House than others, but
' which, after all, more than any other affects the pro-

' sperity of this country. Upon the judicious manage-

N 2
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' ment of our foreign affairs depend peace or war, the

' tranquil pursuits of industry, and the amount of tax-

' ation which must be levied in this country. For
' by a single blunder in the conduct of our foreign

' aifairs, the most provident arrangement of finances

' ever planned may in a moment be cancelled and
' destroyed.'

The most prominent form in which foreign affairs,

as treated in Parliament, come before the public, is

that of debates on matters such as current wars, pending

treaties, treaties lately signed or ratified, negotiations

brought to light by the Parliamentary papers laid on

the tables of the Houses, and the supplies of funds to

carry out a foreign policy to which the Grovernment

has more or less decisively committed the country.

But, in all these cases, the practical initiative, either in

action or discussion, begins with the Ministers of the

Crown, and the functions of Parliament are rather

exercised in controlling, directing, stimulating, or re-

sisting the action of the Crown, than in originating a

distinct course of action of its own. An exception to

this practical limitation of the functions of Parliament

was presented on the occasion of tlie discussion and vote

which took place in 1873 on Mr. Eicliard's motion with

respect to Arbitration. Mr. Pichard endeavoured to

commit Parliament and the Government to a distinct

and novel course of policy, wliich was repudiated by one

of the strongest Gfovernments of modern times, that of

Mr. Gladstone, but, as the division showed, repudiated

without success. The House of Commons, in fact,

affirmed a right, co-ordinate with that of the Crown, to

initiate a foreign policy of its own. It was on the 8th

of July, 1873, that Mr. Kichard moved in the House of
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Commons ' that an humble address be presented to Her
' Majesty, praying that she would be graciously pleased

* to direct her principal Secretary of State for Foreign

' Affairs to enter into communication with foreign

* Powers with a view to the further improvement of

' International Law, and the establishment of a general

' and permanent system of International Arbitration.

The motion was opposed mainly on the ground that it

was premature; and Mr. Gladstone, who 'saw great

* value in the motion of his honourable friend,' said * he

' was convinced that this question, for a long time to

' come, would only make practical progress by a steady

* adherence on the part of those Powers who are rightly

* inclined, and convinced, and persuaded on the subject,

' to the principle,—first, of governing themselves by
' justice and moderation, and next, of losing no oppor-

* tunity of recommending the peaceful settlement of

' disputes between nations.' The motion was carried

against the Grovernment by a majority of ten.

It is thus in connection with the Prerogative of the

Crown and its exercise that the Parliamentary attitude

towards Foreign Afifairs will be more properly treated

of. But there is a certain kind of action due to the

relations of this country with foreign countries, and of

Englishmen with foreigners, which, from first to last,

can only be carried out by Parliament itself. This

action relates to, 1, foreigners in the British dominions,

2, British subjects in foreign dominions, 3, the giving

of legal and statutory effect to the dictates of Interna-

tional Law.

1. (1.) It has always been doubted whether there

is any right, independently of special Convention, to the

extradition of criminals who have fled from the scene of
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their crime for refuge in a foreign country. The prac-

tice in this country for a long time back has been for

the Crown to make special Conventions with one State

and another for the purpose of extradition, specifying

in every such Convention the crimes, according to their

designation in each country, for which alone extradition

would be granted, and also prescribing in general terms

the formalities and safeguards of personal liberty which

were to attend the act of extradition in every particular

case. An Act of Parliament has then been obtained,

on the solicitation of the Ministers of the Crown, for

giving effect to the special Convention just concluded.

A noticeable change in the policy and practice of extra-

dition was made by a Statute passed in 1870 and

amended in 1873.' This Act was to apply to all future

treaties of extradition, which must consequently be

made in contemplation of its provisions ; and all need

for further occasional legislation was superseded. Be-

sides amending and much enlarging the list of offences

which had been customarily included in treaties of

extradition, the Statute provided some entirely new
guarantees against abuses by the Executive, whether

brought about by carelessness or by connivance with the

despotical agents of a foreign Power. Henceforth,

extradition could only be accorded when the evidence

was of exactly the same quality and amount as would

be needed to procure the issue of a warrant for the

apprehension, or the committal for trial, of a person

charged with the commission of the same crime in this

country. The Police Magistrate, or Secretary of State,

might refuse to surrender, if in the view of either of

> 33 and 34 Vict. c. 52 ; 36 and 37 Vict. c. 60.



Extradition. 183

them it appeared that the real purpose of the requisition

was to punish the fugitive for a political offence. A
period of fifteen days was to intervene between the

committal of the accused to prison and his surrender,

in order to afford him a fair opportunity of having the

grounds of his committal judicially investigated on the

return to a writ of Habeas Corpus. The Secretary of

State was empowered, at any time during the proceed-

ings, to order the prisoner to be discharged from cus-

tody. It was also enacted that * a fugitive criminal

' shall not be surrendered to a foreign State unless pro-

* vision is made by the law of that State, or by arrange-

* ment, that the fugitive criminal shall not, until he
* has been restored, or had an opportunity of returning,

' to Her Majesty's dominions, be detained or tried in

' that foreign State for any offence committed prior to

* his surrender other than the extradition crime proved
* by the facts on which the surrender is grounded.' A
practical difficulty arose in the application of this Act

in 1876, when the United States Government sought

to obtain the surrender of a criminal (Winslow), to whose

extradition they had an imdoubted right under a sub-

sisting treaty, named the Ashburton Treaty, which had

been made in 1842, and was to continue in force till

notice should be given to the contrary ; but to whose

extradition they would only be entitled, according to

the Act of 1870, on the condition of their giving an

assurance to the British Government that the prisoner

should not be tried for any other offences than the one

in respect of which extradition had been accorded.

Apart from all treaty considerations, it might have

been argued in favour of the United States' claim that

by his flight the criminal could not obtain any immu-
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nity or iudemnity foi* the consequences of acts done

through the whole course of his life previous to it ; and

that the pui'pose of the formalities insisted on was not

to cast a mantle of protection round real criminals, but

to secure that no person dwelling under British pro-

tection be delivered up to a foreign Grovernment on

specious and unreal grounds. But the British Govern-

ment was bound by the new Act of Parliament ; and

the only issue from the difficulty was found in conces-

sions by the United States Government, and in the

making of a new treaty embodying the provisions of

the Act.

(2.) The well-established British doctrine that no

person could ever divest himself of the character of

British citizenship when once it had attached, had led,

in the circumstances of modem colonisation, travel,

foreign residence and service, and commercial inter-

course, to ambiguities and perplexities, in respect both

of rights and of duties, which urgently called for Par-

liamentary relief. On the recommendation of a Koyal

Commission, the Xaturalisation Act of 1870 was passed,'

which entirely revolutionised the older doctrines, and

established the position of foreigners in this country,

and of Englishmen abroad, on a basis conformable to the

requirements of civilisation and free international inter-

course. By this Act, for the first time, aliens were

enabled to own and to convey all kinds of property,

excepting British shipping, under no other restrictions

than those which apply to British citizens. A British

citizen who became volimtarily natiu'alised in a foreign

State was henceforth to cease to be a British citizen,

' 33 and 34 Vict. c. 14.
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unless within two years he made such a declai'ation of

his wish to remain a British citizen as was required by

the Act. Provision was also made for the resumption

of British nationality on the performance of the same

conditions as were required for the naturalisation of

aliens.

(3.) There is no doubt that by the English Common
Law it is a misdemeanour for a number of British

subjects to combine and conspire together to excite

revolt among the inhabitants of a friendly State, or even

to subscribe in this country to aid a rebellion against a

foreign Government in amity with the Crown.' It is

remarkable, as an instance of Parliamentary assent to

the principle of this doctrine, that when, in 1857, in

consequence of the Orsini attempt to assassinate the

Emperor of the French on the 14th of January, Lord

Palmerston moved the reading for the lirst time of his

Conspiracy Bill, the effect of which was to convert the

crime of conspiracy to murder from being a misdemean-

our into a felony punishable with penal servitude, the

Bill, although strongly opposed, was read a first time by

the vote of a majority of no less than two hundred. But

between the first reading and the motion for the second

reading of the Bill, the nation and the House of Com-
mons had become almost irrationally indignant at a

publication in the Moniteuv of some assertions of

members of the French army, speaking of the English

as ' protectors of assassins,' and uttering threats to the

efiect that ' the infamous haunt in which such infernal

* machinations were planned should be destroyed for

* ever.' Lord Palmerston urged in the House that it

' See Forsyth's Canes and Opinions, p. 236 ; aud Lord Lyndhurst

in the House of Lords, March 4, 1853.
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would be unworthy of the nation to be turned from a

course otherwise proper by the idle vapourings of irre-

sponsible swash- bucklers, and 'upon any paltry feelings

' of ofifended dignity, or of irritation at the expressions

' of three or four colonels of French regiments, to act

' the childish part of refusing an important measure on
* grounds so insignificant and trumpery.' Mr. Milner

Gibson moved as an amendment to the motion for the

second reading, ' that this House cannot but regret that

' Her 3Iajesty's Government, previously to inviting the

' House to amend the law of conspiracy at the present

' time, have not felt it to be their duty to reply to the

* important despatch received from the French Govern-
' ment, dated January 20.' This despatch was little

more than a request that the British Government would

assist the French Government in ' averting a repetition

' of such guilty enterprises.' In the course of the debate,

Mr. Disraeli declared that, while on the first reading the

question was between England and France, on this, the

second reading, by some strange metamorphosis, it had

become one between the House of Commons and the

English Minister, and he announced that he sided with

the House. This adroit ruse, by which the idea of the

House's consistency was maintained, and the pent-up

national indignation gratified by being directed against

the Government of Lord Palmerston, succeeded in

placing that Government in a minority ofnineteen, which

resulted in its resignation. The details are of some im-

portance from a constitutional point of view, as show-

ing that it was not the principle involved in the legis-

lation proposed that was objected to by Parliament, but

the time of and the alleged motives for that legislation.'

' Ashley's Life of Lord^ Palmerston, vol. ii. p. 142.
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2. The legislation which has taken place of late

years with respect to British subjects abroad has to do

either with the constitution of Courts of Justice in

foreign territory, by the authority of the Government

of that territory,—if any organised Grovernment exists ;

or with the rights and duties of British subjects any-

where outside British territory, as for instance on the

high seas, or in districts or islands not subject to a

recognised Grovernment.

The right of extra-territorial jurisdiction was claimed

in 1847 as being inherent in the Prerogative of the

Crown in certain assigned cases. A Koyal Warrant of

that year, which constituted a Judicial Assessor on the

Gold Coast of Africa, recites, that ' we have, by usage

* and sufferance, or by one or other of these, or by other

' lawful means, power and jurisdiction within divers

* countries and places, not of, but adjacent to, our forts

' and settlements on the Gold Coast.'

'

The Foreign Jurisdiction Act of 1843 ^ recites that

' whereas by treaty, capitulation, grant, usage, suffer-

* ance, and other lawful means, Her Majesty hath power
* and jmisdiction within divers countries and places out
* of Her Majesty's dominions : and whereas doubts have
* arisen how far the exercise of such power and juris-

' diction is controlled by and dependent on the laws

* and customs of this realm, and it is expedient that

' such doubts should be removed '—the Statute then

enacts ' that it is and shall be lawful for Her Majesty
* to hold, exercise, and enjoy any power or jurisdiction

* which Her Majesty now hath or may at any time

* Forsyth's Cases and Ojnnions, p. 232, and Earl Grey's Colanial

Policy, vol. ii. p. 270.

' 6 and 7 Vict. c. 94.
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' hereafter have within any country or place out of

* Her Majesty's dominions, in the same and as ample
' a manner as if Her Majesty had acquired such power
* or jurisdiction by the cession or conquest of territory.'

An important extension of the principle of this Statute

was contained in the Foreign Jurisdiction Act of 1878.'

Under this Act (sections 5 and 6), the power and juris-

diction conceded by the earlier Act of 1843 are ex-

tended to any ' country or place out of Her Majesty's

' dominions, in or to which any of Her Majesty's sub-

* jects are for the time being resident or resorting, and
' which is not subject to any Grovernment from whom
' Her Majesty might obtain power and jurisdiction by
' treaty or any of the other means mentioned in the

' Foreign Jurisdiction Act, 1843.' The Queen in

Council was also empowered to make, by Order in

Council, for the government of Her Majesty's subjects

being in any vessel at a distance of not more than one

hundred miles from the Coast of China or of Japan,

' any law that to Her Majesty in Council may seem
' meet, as fully and effectually as any such law might be
' made by Her Majesty in Council for the government
* of Her Majesty's subjects being in China or Japan.'

It seems to have been in \drtue of the Foreign

Jurisdiction Acts, from 1843 to 1878 inclusive, that the

British government in Cyprus was organised in the

year 1878. According to the London Gazette^ a meet-

ing of the Privy Council took place at Balmoral on

September 14, 1878. At this meeting an Order in

Council was made, the preamble of which runs as follows

:

' Whereas it is expedient to make provision for the

' 41 and 42 Vict. c. 67.



The Government of Cyprus. 189

* exercise of the power and jurisdiction vested by treaty

' in Her Majesty the Queen in and over tlie Island of

'Cyprus: now therefore Her Majesty, by virtue of the

* powers in this behalf by the Foreign Jurisdiction

* Acts, 1843 to 1878, or otherwise, in her vested, is

' pleased with and by the advice of Her Privy Council

* to order, and it is ordered, as follows :
' and thereupon

it is ordered that there should be a High Commissioner

and Commander-in-Chief, to be appointed by Commis-

sion under Her Majesty's sign-manual and signet ; and

also a Legislative Council who should generally advise

the High Commissioner in making laws and regulations.

But the High Commissioner was to have the same power

as the Viceroy of India, of making, in cases of emer-

gency, orders to be in force for six months. The Order

repeals all previous Orders of Council which have been

made for the regulation of consular jurisdiction in the

dominions of the Sublime Porte, and other similar Orders,

so far as the Island of Cyprus was concerned ; and the

present Order was to remain in force until the same should

be revoked or altered by Her Majesty with the advice

of her Council. As a specimen of the Ordinances here

contemplated, enacted by ' the High Commissioner and
* Commander-in-Chief of the Island of Cyprus, with the

* advice of the Legislative Council,' may be cited the

following Ordinance, since repealed, dated the 16th day

of December, 1 878, the object of which was said to be ' to

* provide for the execution of works of public utility in

* the Island of Cyprus by the inhabitants.' The Ordi-

nance recites that it ' has been the custom for the in-

' habitants of the Island of Cyprus to contribute by
' their labour to the making of roads and the execu-

' tion of other works of public utility,' and that ' it is
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* expedient to provide for the continuance and regulation

* of this custom.' In the January of every year, a list

has to be prepared, in every town and village, of all the

able-bodied men between the ages of sixteen and sixty,

exclusive of those in the service of the Grovernment, and

of priests and ministers of all religious denominations.

On a requisition for labour being made by the Commis-

sioner of any district, the head-man and the council of

the tillage are to choose by lot from the list the number

of men required to perform the labour. The labour is to

be paid for at the rate of not less than a shilling per day

of ten hours ; and any person quitting his work without

permission is liable to a fine not exceeding a pound, or

to be imprisoned, with hard labour, for a period not

exceeding a month.

This institution of forced labour, which in no par-

ticular except that of its softened title can be distin-

guished from slavery, gives fresh importance to the

question, already raised by the Order in Council consti-

tuting the form of British government in Cyprus, as

to whether Cyprus is to be treated as a Crown Colony,

—

that is, a territorial possession the government of which

is initiated and formally prescribed by the Executive, in

the exercise of the Koyal Prerogative,—or whether it is a

territory over which the British Government has tem-

porarily and provisionally nothing more than certain

limited rights, conceded by the real Sovereign authority,

the Sultan of Turkey, for the purpose of securing orderly

administration, and rendering the place available as a

military and naval centre in case England should be

called upon to carry into effect those clauses of the Con-

vention transferring the possession of Cyprus, which would

oblige her in certain emergencies to protect the Asiatic
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dominions of the Sultan against Russia. The citation,

at the head of the Order in Council, of the Foreign

Jurisdiction Acts would seem to favour the latter view,

—

that is, that Cyprus is in no sense ceded to Great Britain,

but is merely foreign territory over which the British

Government, in the exercise of powers conceded by

Parliament, and by virtue of a temporary Convention

with the Sovereign authority to whom Cyprus belongs,

is entitled to exert certain defined functions. There is

no doubt that, in the case of any true British territory,

such an ordinance as that which perpetuates a system of

slavei'y would be instantly repudiated by Parliament as

soon as its attention was called to it. Certainly no greater

public inconvenience could accrue from the disallowance

for the first time of the enforcement of such a system,

even in territories previously habituated to it, than the

wide-spread disaster and calamities which ensued on the

sudden abolition of private slavery in the West India

Islands. It must, then, be assumed that Cyprus is at

present not part of the British dominions, and that if

ever, by further transactions with Turkey, it becomes so,

the system of forced labour would in any case have been

abolished. Of course a further political question is sug-

gested, that cannot here be discussed, as to whether, in

the course of indoctrinating the Turkish Government

with sounder principles of administration, it was well to

lose a signal opportunity of evincing the superior moral

and economic advantage of a system of private contract

over that system of servitude which, in one shape dr

another, is one of the main causes of the decrepitude and

demoralisation of the Turkish dominions.

These views seem to have been to some extent

appreciated by the British Government, as appears from
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a later despatch (given below) of Lord Salisbury, the

Foreign Secretary, which led to the repeal of the Ordi-

nance. The despatch has a further importance as

exhibiting the existing constitutional attitude of the

country towards slavery, or towards what the Govern-

ment apprehend may be interpreted as slavery. Before

the promulgation of the Ordinance,—that is, on the 9th

of September, 1878,—Sir Garnet Wolseley, writing to

Lord Salisbury, says :
' I would propose to discuss this

* matter in the Legislative Council, and, acting upon
' the advice of the three island members, to bring out a

' law upon the subj ect, taking care in no way to inter-

' fere with the farming operations, I should not like

' to discuss the subject at Council unless I was assured

* that the Ministry would consent to the general prin-

' ciple involved, namely, of insisting upon the people

' supplying labour for public works of general utility

—

' a principle which is acted upon in India, and, I believe,

* in all Eastern countries. Under the Turkish law
* every man is obliged to give to the public a certain

* number of days' work on the roads—twenty consecutive

' days' work every five years—during the period extend-

* ing from the 1st of May to the 1 st of November of each

* year. Do you approve of my introducing a law with

' this object in view, or may I act on the Turkish law

' existing without any fresh legislation ?

'

On the 20th of March, 1879, Lord Salisbury writes

as follows to Sir Garnet Wolseley :

' Foreign Office, March 20, 1879.

' I have received your despatches of December 17

' and February 3, inclosing to me an Ordinance on
' Public Works passed by the Legislative Council of
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Cyprus. In your despatch of December 17, you stated

that the Ordinance in question was one which would

be seldom if ever brought into operation, implying

that at that time you did not contemplate any imme-

diate employment of the powers conferred by it. It

did not seem, therefore, a matter of urgency to com-

municate with you in respect to it, and it has been

postponed to more pressing questions. Within the

last two days, however, I have received information

from a private source, to the effect that the Ordinance

has been put into operation in one locality, and there-

fore it is desirable that 1 should without further delay

place you in possession of the views of Her Majesty's

Government in regard to its provisions. On October

25, in reply to a semi-official communication from

you, I sent to you a telegram, from which the follow-

ing is an extract :
" You may requisition labour either

" under old law or a new one, as you please. But we
" think punishment in default should be a fine on

" village and not fall on individuals ; otherwise we shall

" be charged with setting up slavery." The Ordinance

as it has actually passed, in so far as the greater part

of it is concerned, is substantially in harmony with

these instructions. One clause, however, in the Ordi-

nance (the tenth) is not entirely in accordance with the

principle laid down in my telegram of the 26th

October. It provides that persons electing to con-

tribute by way of labour instead of payment shall be

compelled to perform the labour they have undertaken

by imprisonment, if necessary. They are not forced

to labour in the first instance ; but they are forced to

complete their tale of days' labour when they have

once elected that their contribution shall be in the
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' form of labour. Pro\isions as to forced labour for the

' construction and repair of public roads, &C., have

' been very generally introduced in the legislation of our

' North American, West Indian, and Eastern Colonies,

' as well as in India, and are not unknown to the laws

' of this country and of Scotland. If, therefore, this

' provision were to be judged merely by the precedents

' which are furnished by other of Her Majesty's posses-

' sions, no objection would betaken to the course which

* you have pursued. Nevertheless, Her Majesty's Govem-
' ment think it, on the whole, wiser to adhere, in the

' present instance, to the policy laid down in my telegram

* of October 25, and they do so on the grounds stated

' in that instruction. Any arrangement which would
' give the opportunity of imputing, however erroneously,

' to the English Government a practice which could be

' represented as being akin to slavery, might weaken its

' authority in dealing with neighbouring countries where
' slavery still exists. The geographical situation of

* Cyprus lends a special importance to this considera-

' tion. An equally cogent reason is to be found in the

' circumstance, that in executing any law of this kind,

' your Excellency will be compelled to rely on the in-

' stnmientality of agents who have not been trained

* under an English Government. I have to request you
' therefore, at an early meeting of your Legislative

' Council, to propose the repeal of so much of the tenth

' clause as sanctions the use of imprisonment for the

* purpose of compelling the performance of labour. The
' person absenting himself from work, after electing to

' make his contribution in labour, should, of course, still

' remain liable for a moderate pecuniary penalty im-
* posed upon him for failing to fulfil his engagement.'
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That the public feeling of the country and the cur-

rent interpretation of the Constitution are still able to

present a vigorous and effective reaction against the re-

introduction of slavery, or the patronage of the system

of slavery in any form, was manifested in the course of

the years 1875 and 1876, on the occasion of the Admi-

ralty attempting, through the medium of what became

known as the ' Fugitive Slave Circulars,' to deny to

slaves escaping on board one of Her Majesty's ships

within the territorial waters of a slave-holding Power so

much as even a temporary right of asylum. The first

of these Circulars was issued on August 21, 1875,

and among other things, it peremptorily directed officers

in command of Her Majesty's ships that a fugitive

slave, in the case alluded to, ' must not be allowed to

* remain on board after it has been proved to the satis-

* faction of the officer in command that he is legally a

' slave.' Another Circular, modifying the severe terms

of the first, was subsequently issued, in deference to the

strong expression of public opinion which had been

elicited. A Koyal Commission was then appointed to

ascertain the state of the law, and the consequence was

the final substitution of a Circular of a wholly different

and innocuous kind. It is to be noticed that tlie public

objection was not grounded on any supposed moral or

legal duty binding on all officers in command of Her
Majesty's ships to recognise an absolute right of asylum

in all slaves taking refuge from their masters on tbe

adjoining territory, but on the generality of the direc-

tion that in no case was the officer to grant an asylum,

and the implication in the presence of foreign Powers

to the effect that for the purpose of retaining fugitive

slaves Her Majesty's ships in foreign ports had no

o 2
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longer, as they were believed to have, all the privileges

of British territory. The inconvenience also of im-

parting to naval officers a judicial character, for the

purpose of determining the ' legality ' of a condition

which both the English Constitution and English tra-

ditions of the most unmistakable sort combine to

abhor, was too obvious to stand a few moments'

popular criticism, and still less the searching ordeal

of a Eoyal Commission.

The principle of extending the authority of the

British Grovemment beyond the territorial limits of the

British dominions has been recognised in the case of

India by the Acts of 1861, 1865, and 1869.^ The Act

of 1861 enables the Governor-General in Council to

make 'laws and regulations for all persons, whether

* British or native, foreigners or others, and for all

' Courts of Justice whatever, and for all places and

' things whatever, within the Indian territories now
* under the dominion of Her Majesty, and for all ser-

' vants of the Government of India within the domi-

' nions of Princes and States in alliance with Her
* Majesty.' The Act of 1865 enables the Governor-

General of India in Council to make laws and regula-

tions for all British subjects of Her Majesty within the

dominions of Princes and States in India in alliance

with Her Majesty, whether in the service of the Govern-

ment of India or otherwise. The Act of 1869 enables

the Governor-General in Council to make ' laws and

' regulations for all persons, being native Indian subjects

' of Her Majesty, without and beyond, as well as within

' the Indian territories of Her Majesty.'

1 24 and 25 Vict. cap. 67 28 Vict cap. 17 ; 32 and 33 Vict. cap. 97-
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A remarkable instance of an extension of jurisdic-

tion hy Act of Parliament over places outside the

British dominions is. supplied by what is known as

the Kidnapping Act of 1872.' The Act recites that

' criminal outrages by British subjects upon natives of

* islands in the Pacific Ocean, not being in Her
* Majesty's dominions, nor within the jurisdiction of

* any civilised Power, have of late much prevailed and
' increased, and it is expedient to make further pro-

' vision for the prevention and punishment of such
' outrages.' The offences punishable under the Act

are such as carrying native labourers from islands in

the Pacific Ocean without complying with the formal

requirements of any of the Australasian Colonies in

respect of vessels sailing from the ports of such colony;

decoying natives for the purpose of importing or re-

moving them without their consent ; shipping, embark-

ing, or confining them on board any vessel, either on

the high seas or elsewhere, without their consent ; con-

tracting for such shipping, embarking, receiving, detain-

ing, or confining of natives ; and fitting out, manning,

equipping, or hiring vessels, or commanding or even

being on board vessels, with intent to commit, ' or

' that anyone on board such vessel should commit,'

such offences. The offence is to be felony; and the

accused may be tried in any Supreme Court of Justice

in any of the Australasian Colonies, and upon conviction

be liable, at the discretion of the Court, to the highest

punishment other than capital punishment, or to any

less punishment awarded for any felony by the law of

the Colony in which such offender shall be tried. The

' 35 and 36 Vict. cap. 19.
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Act further gives considerable powers of detaining,

seizing, and bringing in for adjudication before the

Vice-Admiralty Court any British vessel which upon

reasonable grounds is suspected of being or having been

employed in the commission of any of the offences

enumerated in the Act, or of having been fitted out

for such employment. If the charge is established, the

vessel may be forfeited to Her Majesty.

The pertinacious continuance of slavery as an insti-

tution in Africa and the Turkish dominions, and especi-

ally on the shores of the Persian Gulf, has lately led to

renewed efforts on the part of Parliament to supplement

and consolidate the older Statutes for the suppression of

the Slave Trade, and to give increased powers and juris-

diction to Vice-Admiralty Courts for the purpose of

giving effect to those Acts. By the ' Slave Trade

Jurisdiction (Zanzibar) Act, 1869,'' special provision

was made for the exercise of a limited Vice-Admiralty

jurisdiction, in matters relating to the Slave Trade, by

Her Majesty's Consul within the dominions of the

Sultan of Zanzibar. A similar Act was passed in 1873,^

by which ' all jurisdiction which is by any Act conferred

' on the Vice-Admiralty Courts in Her Majesty's posses-

' sions abroad in regard to British vessels seized by the

* commander or officer of any of Her Majesty's ships,

' on suspicion of being engaged in or fitted out for the

' Slave Trade, and in regard to the persons, goods, and

* effects on board thereof,' was, in certain specified cases,

conferred on the ' East African Courts.' ' The East

* African Courts ' was interpreted to mean the Vice-

• 32 and 33 Vict. cap. 75. * 36 and 37 Vict. cap. 59.
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Admiralty Court at Aden, and any of Her Majesty's

Consuls within the dominions of the Sovereigns of Zanzi-

bar, Muscat, and Madagascar, when exercising jurisdic-

tion in pursuance of certain recited Orders in Council.

The Consolidation Act of the same year (1873)',

which has for its purpose the 'carrying into effect

' treaties for the more effectual suppression of the Slave

' Trade, and for other purposes connected with the

* Slave Trade,' is far more comprehensive in its objects

than any previous Act. It makes provision for carry-

ing into effect not only all existing treaties for the

more effectual suppression of the Slave Trade, but ' any

' Treaty which may hereafter be made by or on behalf

' of Her Majesty with any foreign State,' for the same

purpose. The general principle of all these Acts is, to

treat any vessel belonging to the citizens of contracting

Powers, engaged in or fitted out for the Slave Trade, or

suspected of being so, in exactly the same way as an

enemy's ship is treated in time of war ; and to give all

the necessary powers to the commanders and officers of

Her Majesty's ships to visit, seize, and detain suspected

vessels, and to carry them away, with those on board,

to a Vice-Admiralty Court for adjudication. The Acts

provide in detail for all the subsequent proceedings,

and for giving bounties, estimated on the value of

every slave released, to the commanders who effect the

capture.

An interesting case of the extension ot jiu-isdiction

by the mere fiat of an Act of Parliament is presented

by the passing of the Territorial Waters Jurisdiction

' 36 and 37 Vict, cap, 88.
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Act of 1878.' A case had recently occurred which had

raised the question whether the criminal jurisdiction of

a British court extended as far as three miles from the

shore of the British dominions. A German ship, the

Franconia, had run down an English one, the Strath-

clyde, at a distance of about two and a half miles from

the port of Dover, and the German captain had been

put upon his trial for manslaughter, and convicted. It

was objected at the trial that the prisoner was a

foreigner, in a foreign vessel, out of the jurisdiction of

the Court. The decision was appealed against, and

after an argument before thirteen Judy:es in the Court

for the Consideration of Crown Cases Eeserved, the

conviction was quashed by a majority of one. Mr.

Justice Lush laid down the principle that the dominion

of the territorial waters round the British Islands was

not a dominion arising out of Common Law, but by the

action of Parliament ; and therefore that, although as

regarded all foreign countries the waters surrounding

Great Britain were termed the territorial waters of this

country, yet when jm^isdiction had to be exercised, it

could only be exercised by the authority of Parliament.

But in 1848, in an Act for the regulation of the

Customs, there was an actual limit of jurisdiction

assigned for the case of the Cinque Ports, and that

limit was established seaward at three miles from low-

water mark. The majority of the Judges, however,

thought that the original jurisdiction over the high

seas round the kingdom was in the Lord High Admiral,

and did not attach to foreigners ; and that the Act

' 41 and 42 Yict. cap. 73. See the Lord Chancellor's speech on

introducing the Bill in the House of Lords, February 14, 1878.
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which transferred it to the Crown only transferred it as

it existed. In introducing in the House of Lords a

Bill for regulating 'the law relating to the trial of

' offences committed on the sea within a certain distance

' from the coasts of Her Majesty's dominions,' the Lord

Chancellor argued at considerable length that it was

competent for Parliament to legislate with respect to

the zone of waters immediately about the British

Islands without the consent of foreign nations. The Bill,

which, when passed, became 'The Territorial Waters

Jui'isdiction Act, 1878,' contains a recital which is not

without both constitutional and international import-

ance. It asserts that ' the rightful jurisdiction of Her
* Majesty, her heirs and successors, extends, and has

' always extended, over the open seas adjacent to the

* coasts of the United Kingdom, and of all other parts

* of Her Majesty's dominions, to such a distance as is

* necessary for the defence and security of such domi-
' nions.' And ' it is expedient th at all offences com-
' mitted on the open sea, within a certain distance of

' the coasts of the United Kingdom and of all other

' parts of Her Majesty's dominions, by whomsoever
* committed, should be dealt with according to law.'

The Statute then enacts (section 2) that 'an offence

' committed by a person, whether he is or is not a sub-

' ject of Her Majesty, on the open sea within the terri-

* torial waters of Her Majesty's dominions, is an offence

' within the jurisdiction of the Admiral, although it

' may have been committed on board or by means of a
* foreign ship, and the person who committed such
' offence may be arrested, tried, and punished accord-

' ingly.' It is interesting to notice that in the course

of this Act the expressions ' Law of Nations ' and
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' International Law ' both occur in a way which seemf? to

impart to that Law a substantive character and signifi-

cance which, though often admitted by Judges in the

course of making vague observations about the mode
in which the Common Law embodies the Law of Na-

tions,—as it is also said to embody the Law of God, and

probably most other sorts of Law which are matters of

commendation,—have not often, if ever, been formally

conceded to it by Act of Parliament. The fifth section

enacts, that * nothing in this Act contained shall be

' construed to be in derogation of any rightful jurisdic-

' tion of Her Majesty, her heirs or successors, under the

' Law of Nations.' The sixth section says that 'this

* Act shall not prejudice or affect the trial in manner
' heretofore in use of any act of piracy as defined by the

' " Law of Nations," or affect or prejudice any law re-

' lating thereto.' The following interpretation-clause,

however, contains the gist of the whole Act ;

—

' " The territorial waters of Her Majesty's domi-
' " nions," in reference to the sea, means such part of

' the sea adjacent to the coast of the United Kingdom,
* or the coast of some other part of Her Majesty's

' dominions, as is deemed by International Law to be

' within the territorial sovereignty of Her Majesty

;

' and for the purpose of any offence declared by this

' Act to be within the jurisdiction of the Admiral, any
' part of the open sea within one marine league of the

' coast, measured from low-water mark, shall be deemed
' to be open sea within the territorial waters of Her
' Majesty's dominions.'

3. The dictum has just been alluded to that the

Common Law of England embodies International Law.

It is obviously nothing more than an ornate dictum,
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because it is notorious that some of the gravest political

perplexities into which this country has been plunged of

late years have been due to the confessed insufficiency of

English Common or Statute Law to enable the British

Government to carry into effect the undisputed duties

and liabilities to which the country was subject by In-

ternational Law. Thus, an important function of Par-

liament in respect to Foreign Affairs has been that of

giving increased powers to the Government of dis-

charging international legal liabilities, and, so far as

is possible, of enforcing on British citizens generally

the legal duties which International Law imposes upon

them. The most urgent occasion for such Parliamen-

tary intervention arises when this country is neutral

during a war between two foreign States, with both of

which British subjects are habituated to have constant

and extensive mercantile or social relations. In these

cases the abstract neutrality of the country as a whole,

and of the Government as its representative, is seldom

shared by the bulk of the trading community and of

private citizens. There is generally an inclination of

sympathy to one of the belligerents or the other ; and

it usually happens that a considerable division of feeling

exists in the country as to which side it is lioped will

eventually prosper. Such uncertain determinations of

mere feeling are greatly intensified, if not wholly

directed, by personal interests.

It cannot be said tliat, in legislating for the purpose

of ensuring the observance of neutral duties on the part

of British citizens, Parliament has succeeded in main-

taining a strictly logical course, so as to discriminate

with exactness and impartiality between the un-neutral

acts which shall be prevented, and those which, so far
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as English law is concerned, shall be allowed. Perhaps

the only recognisable principle in this class of legisla-

tion is, that those acts alone have been made the topics

of it which, from the magnitude of the operations they

necessarily cover, or the overtness with which they must

be conducted, or the decisiveness of their bearing on

the belligerent issue, seem to be singled out as the only

possible and suitable ones for inviting the special inter-

vention of the Legislature in derogation of the much-
prized liberty of the subject.

The most noticeable instances in recent times of

support given to the sanctions of International Law and

Policy by statutory enactments are supplied by legis-

lation for the purpose of preventing the negotiation of

loans in this country, when belligerent, with the citizens

or Grovernment of a neutral State, with the purpose of

the money so lent being transferred to the State with

which this country is at war ; and the amended Foreign

Enlistment Act of the present reign, by which ship-

building and enlisting of soldiers in this country, when

neutral, for the benefit of any belligerent Power, are

subjected to preventive measures and penalties of a

wholly unprecedented kind.

The difficulty of legislating for the case of succour-

ing a State at war with England by the negotiation of

loans is enhanced by the fact that these loans are always

negotiated through the medium of a neutral State. It

has been held to be the law of England that if an

English subject lends money to a Government at war

%vitli this country, he commits the crime of treason.

The offence is that of giving aid to the enemies of the

Sovereign within the realm or elsewhere. But, in the

Crimean war, the case was imagined, perhaps not with-
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out solid grounds of reality, of the Russian Govern-

ment negotiating loans in a neutral capital, such as

Vienna, and an English capitalist buying and paying

for the Russian bonds thereupon issued. It was possible

that the two transactions might be quite unconnected,

and therefore that the Vienna banker who issued the

loans could in no sense be considered the agent or

partner of the English purchaser. It would, however,

largely depend upon the facility with which the Russian

bonds could be disposed of in the different European

markets, and the terms upon which they were taken,

how many of them could be issued by the Russian

Government. A Bill was consequently introduced, in

the year 1854, into the House of Commons, having for

its object the rendering illegal the purchase by a British

subject of any bonds or securities issued by the State

then at war with England, if those securities were

created subsequently to the declaration of war. The Bill

was opposed by some commercial men of eminence, on

the ground that it interfered with the freedom of trade

in securities for money ; and, on technical legal grounds,

by a Law Officer of the Crown, Sir Richard Bethell.

But when the matter was brought to the attention of

Lord Palmerston, he at once recognised the importance

of the object in view, and said that commercial interests

and legal difficulties must give way to political con-

siderations. He observed that the arguments used

with regard to freedom of trade in securities issued by

an enemy reminded him of a practice attributed to the

Dutch, who, though none carried on naval warfare with

greater determination and vigour, would stop, as it was

said, in the heat of an action, in order to sell gun-

powder to the enemy. Owing to the support of Lord
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Palmerston, the Bill was finally carried, in a somewhat

altered form. The Act resulting from it recites that

it is expedient to prevent, as much as possible, the

Russian Grovernment from raising funds for the pur-

pose of prosecuting the war which it at present carries

on against this country.' It enacts that ' if, during

the continuance of hostilities between Her INIajesty

and the Emperor of Russia, any person within Her

Majesty's dominions, or any British subject in any

foreign country, shall wilfully or knowingly take,

acquire, become possessed of or interested in, any

Stocks, Funds, Scrip, Bonds, Debentures, or Securities

for money which, since the 29th day of March, 1854,

have or hath been, or which, during the continuance of

hostilities as aforesaid, shall be, created, entered into,

or secured by or in the name of the Grovernment of

Russia, or any person or persons on its behalf, every

person so taking, acquiring, becoming possessed of, or

interested in, any such Stocks, Funds, Scrip, Bonds,

or Debentures as aforesaid, shall be guilty of a mis-

demeanour.' It is also provided that nothing in the

Act contained ' shall have the effect of reducing to a

misdemeanour any such offence which, if tliis Act had

not been passed, would amount to the crime of High

Treason, or be deemed in any manner to alter or affect

the Law relating to High Treason.'

'

The Foreign Enlistment Act of 1870, repealing

and superseding the earlier Act of the same name of

1819, owes its existence to the controversies with the

' 17 and 18 Vict. cap. 123. In the account of this Act I am
largely indebted to the courtesy of Professor Birkbeck, of Cam-

bridge, for the use of an unpublished paper of his on The Promotion

of Peace by Finaneial Action, read at Bremen in 1876 before the As-

sociation for the Reform and Codilication of the Law of Nations.



Ship-building for Belligerents. 207

United States which arose out of the depredations of

the Alabama ; which had been built at Liverpool, if not

with the connivance, yet certainly, as the United States

Government urged, through the culpable negligence,

of the British Government. In the course of the con-

troversy, it became more and more clear that whereas,

in former times, English interests were mostly coincident

with those of belligerents, they were now becoming far

more frequently identical with those of neutrals. Some
such consciousness as this no doubt helped forward the

settlement at Washington, in 1871, when a Treaty was

signed between Great Britain and the United States,

which contained rules imposing duties on neutral

Governments of a far more stringent sort than Great

Britain, at least, would probably have at any previous

time assented to. The spirit of these rules, however,

had been already recognised byParliament, and embodied

in the Foreign Enlistment Act of the previous year.*

Besides following the general prohibitions of the Act of

1819 against illegal enlistment in the service of a foreign

State at war with a friendly State, the Act of 1870

takes precautions of an entirely novel sort against

illegal ship-building and expeditions. It provides that

any person ' building, or agreeing to build, or causing
' to be built, or equipping or despatching any ship, with
' intent or knowledge, or having reasonable cause to

' beUeve, that the same shall or will be employed in the
' military or naval service of any foreign State at war
' with any friendly State ' will bring himself within the

penalties of the Act, unless he gives notice to the

Secretary of State that he is building or equipping such

a ship, and gives such security as the Secretary of State

' 33 and 34 Vict. cap. 90.
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may prescribe, that the ship shall not be ' despatched,

* delivered, or removed without the licence of Her
' Majesty, until the termination of the war.' The Act

also provides that where such a ship is so built for,

delivered to the order of, paid for by, or employed in

the military or naval serN^ce of, such foreign State, ' the

* burden shall be on the builder of such ship of proving

* that he did not know that the ship was intended to be

* so employed in the military or naval service of such

' foreign State.' Penalties are also imposed for the

offences ' of adding to the number of guns, changing
* those on board for other guns, or otherwise increasing

' the warlike force of any ship which, at the time of

' her being within the dominions of Her Majesty, is in

' the military or naval ser\-ice of a foreign State at war
' with any friendly State.'

It is sufficient just to notice, as a further instance

of the activity of Parliament in facilitating procedure

which owes its rise to transactions with foreign States,

the Naval Prize Act of 1864.' Before the passing of

this Act, a special Act used to be passed at the com-

mencement of a war for the institution of Courts of

Prize. The Court was a branch of the Court of Admi-

raltv, but had a peculiar procedure of its own. As Lord

Mansfield said of it, the Court was no more like the

' Court of Admiralty than it is to any Court in West-
' minster Hall.' 2 The Act of 1864 makes the High

Court of Admiralty and all its branches a permanent

Court of Prize ; and regulates, in a way somewhat, but

not very, distinct from the former practice, the proce-

dure in Prize cases.

• 27 and 28 Vict. c. 25.

' Lord Mansfield's judgment in Lindo v. Rodney and another.

cited in Douglas' Reporti, vol. ii. p. 594.
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CHAPTEE III.

THE CROWN.

Section I.

—

Personal Relations and Attributes.

In any account of the English Constitution the topic of

what is called, by a familiar abstract symbolism, ' the

Crown,' must appear under two aspects,—that of its re-

lation to the Legislature of which it forms a component

part, and that of its relation to the Executive or Admi-

nistrative Authority, of which it is the liead. So far

as the legislative aspect of the Crown is concerned, the

topic is scarcely distinguishable from that of the powers

and capacities of Parliament as a legislative body ; and

in fact the term Parliament strictly includes King or

Queen, Lords and Commons, when these three several

branches are regarded as harmoniously co-operating for

legislative ends, and in no sort of provisional or hypo-

thetical competition or conflict, existing between any

one and anotker or the two others. In its executive or

administrative aspect, on the other hand, the Crown

must be regarded independently of Parliament as a

legislative body ; and in this aspect the personality of

the Sovereign representing the Crown for the time

being may unavoidably be placed in a certain sort of

antithesis to the two deliberative Chambers of the

P
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Lords and Commons. As the head of the Executive,

the Sovereign is directly dependent upon the will of

Parliament. But this is only so in the last resort ; and

it may well happen that, through the working of

G-overnmental procedure, not only is the Executive

removed for long intervals from the control of the two

Houses of the Legislature, but the head of the Execu-

tive, through its agents, may have such an amount of

initiating faculty habitually conceded to it that it be-

comes difficult, if not impossible, to determine the limits

within which the rights and claims of the two Houses

of Parliament theoretically confine it. The true position

of the Monarch in any European country at the present

moment can only be ascertained by reference to the

historical circumstances amidst which the institution of

monarchy originally grew up in any particular country,

and has since been modified in that country. The

attributes of the Monarch have in only a few cases,

—

and those where the Constitution is new and as yet

scarcely tried,—been invented for the purpose of attain

ing distinctly acknowledged political ends. In the

oldest monarchy and that with the least broken, and

therefore most characteristic, history—that of England,

the Monarch simply retains to the full all the attributes,

capacities, functions and dignity which revolutions

and silent constitutional changes have not taken away.

How much remains is an arduous question enough, and

one upon which it will be seen further on that modern

controversies are throwing much light. In the mean-

time, it may be said that in many respects the English

monarchy has been of late years, in outward form at

least, hedged, protected, and even magnified by legis-

lation, rather than infringed and diminished. That
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this is so is manifest from the pains which have been

taken from the time of the accession of William IV. :

—

1, to prevent all possible perplexities in the matter

of providing for a regency :

2, to determine and particularise the proper desig-

nation of the occupant of the Throne :

3, to adjust the Royal income and make a satis-

factory and just provision in the case of Royal marriages:

4, to protect the Royal household against inter-

ference from purely political quarters :

5, to determine and regulate from time to time

the position and constitutional functions of the Royal

Consort.

1. There are a variety of distinct cases in which a

provision has to be made for securing the discharge of

at least some of the formal duties of the occupant of the

Throne when, by reason of infancy, disease, absence, or

other like event, the occupant is personally unable to

discharge them. When the occurrence of the event, as

probable or possible, can be clearly foreseen at a dis-

tance, and time is thus afforded for a deliberate arrange-

ment, there is little difficulty in making a provision

which shall insure the satisfactory fulfilment of the

duties called for, without violating to a greater extent

than necessary the routine and usages of the Constitu-

tion which are familiar to the public eye. But when
a sudden and calamitous accident befals the occupant

of the Throne, as in the case of the repeated illnesses of

Creorge III., it is not surprising that the pressure of

the crisis affords to contesting parties opportunities for

advocating all sorts of theoretical rights and practical

measures dictated by motives not always regulated by

a pure and simple desire to maintain in the most

F 2
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effectual way the easy working of the Constitution.

Should calamities resemblino- those which afflicted

Greorge III. again assail an occupant of the Throne,

though it is probable that much deference would be

paid to the precedents of that reign, yet the hap-hazard

and precipitate measures resorted to for providing for

the discharge of the regal functions during the illness

of the King will not probably be servilely followed with-

out reopening afresh the question of claims and rights,

looked at in the view, not only of the actual emergency,

but of the personality of those on whose behalf they

may be luged.

The principles for determining the question of a

regency since the accession of William IV. have

not been of an abstract character, but have in each

case been laid down with reference to the actual cir-

cumstances of the case legislated for. The three cases

legislated for since the accession of ^Yilliam IV.

were, (1) the death of the King in the minority of the

Princess Victoria
; (2) the death of her present Majesty

while her successor (the King of Hanover) was out of

the realm
; (3) the death of her present Majesty before

any child of hers, being her successor, had reached the

age of eighteen.

In the first case (1) the provision was that the

Duchess of Kent should be sole Kegent, uncontrolled

by any Council other than the ordinary responsible

Ministers of the Crown.' In the second case, (2) that

of providing for the absence from the realm of her

Majesty's successor at the time of her decease, a pre-

cedent of Queen Anne's reign was followed, by which

the administration of the government was to be com-

' 1 Will. IV. cap, 2.
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mitted to ' Lords Justices ' until the King's arrival.'

In the third case (3) in the event of any child of Her

Majesty succeeding to the throne before the age of

eighteen, Prince Albert, as the surviving parent, was

to be Regent, without any limitation upon the exercise

of the Royal prerogatives,—except an incapacity to

assent to any Bill for altering the succession to the

Throne, or affecting the uniformity of worship in the

Church of England, or the rights of the Church of

Scotland.'^ The attainment of full age on the part of

several of Her Majesty's children, and the death of Prince

Albert, have combined to render this statute obsolete

;

and during the joint lives of her present Majesty and

the Prince of Wales no necessity can arise for a fresh

Regency Act. In the event of the decease of either

Her Majesty or the Prince of Wales before the child of

the Prince of Wales who would first succeed him has

attained the age of eighteen years, a Regency Act w^ould

be called for.

2. It may have been perhaps owing to an accidental

convergence of political events that attention was

called in a late Session of Parliament to the constitu-

tional importance believed in some quarters to attach

to the proper designation of the English Monarch. On
the occasion of the passing of the ' Act to enable Her
' Most Gracious Majesty to make an addition to the

' Royal Style and Titles appertaining to the Imperial
' Crown of the United Kingdom and its Dependencies,' ^

by the force of which the Queen was enabled to assume

in India the title of Empress of India, a parliamentary

debate took place of some constitutional interest, as

' 6 Anne, cap. 7 ; 7 Will, IV. ; 1 Vict, cap. 72.

2 3 and 4 Vict. cap. 22. » 39 and 40 Vict, c, 10.
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expounding the method by which the Eoyal style and

title could be altered, and the nature of the rival

claims which might be asserted on behalf of the Houses

of Parliament on the one hand, and of the Crown on

the other, to take the initiative in the matter. In the

Queen's Speech of the 17th of February, 1876,' after

reference had been made to the Prince of Wales's

journey to India, and ' the hearty affection ' with which

he was received by the Queen's Indian subjects, the

following passage occurred :
' At the time that the

' direct government of my Indian Empire was trans-

* ferred to the Crown, no formal addition was made to the

' style and titles of the Sovereign. I have deemed the

' present a fitting opportunity for supplying this omis-

' sion, and a Bill upon the subject will be presented to

* you.' The same evening Mr. Disraeli, then Prime

Minister, announced that he had ' to ask the House to-

' night to introduce a Bill which consists of only one

' clause, which will enable Her Majesty, by Proclama-

' tion, to make that addition to her style and titles

' which befits the occasion.' Mr. Disraeli went on to

quote the precedent of the Act of Union with Ireland,

which Act contained a proviso enabling the Sovereign

to announce by Proclamation under the Great Seal the

style and title he would assume ; in accordance with

which proviso King Greorge III. issued a proclama-

tion under the Great Seal, and adopted the title of

' King of the United Kingdom of Great Britain and

* Ireland and its Dependencies.' ' I have to ask the

* House to-night '(said Mr. Disraeli), ' to give me leave

* to bring in a Bill which will enable Her Majesty to

* exercise her high prerogative, and to proclaim the

' Hansard, vol. ccxxvii. 408.
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' addition to her style and title which she deems ex-

' pedient and proper.' A somewhat vehement debate

ensued, in the course of which it was argued that the

House was entitled to know the nature of the style and

title to be assumed before the Bill was passed. Mr.

Disraeli resented this argument, and replied that if he

gave the information which was required, * we shall

' not pass a Bill enabling Her Majesty to use and
* assume a title which she thinks expedient, but that on
* the contrary we shall be binding Her Majesty down to

' use only that one we shall have passed It would
* be an invasion of the just prerogative of the Crown,
' which certainly ought not to be rudely touched.'

WTiether in consequence of the expression of opinion

in Parliament, or from a reconsideration of the con-

stitutional question at issue, Mr. Disraeli retreated

from this position on the Bill being brought forward

for its second reading. By means of a protracted and

curious exhibition of antiquarian learning, he intimated

that the new title to be assumed was that of Empress

of India ; and though this title was on a variety of

grounds,—etymological, historical, political, social, and

moral,— assailed with caustic criticism from various

parts of the House, the Bill finally became law.

The only comment that need be made upon this

incident, as marking an era of constitutional signifi-

cance, is that it shows that the Houses of Parliament

still continue firm in their claim, as predominantly

asserted at the time of the passing of the Bill of Kights

and the Act of Settlement, to oblige the Crown to draw
all its dignity, as well as its powers, from Statute or

Common Law, not from unascertained custom, and
still less from occasional or capricious assumptions.
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3. The value of the policy of separating the per-

sonal income and expenses of the occupant of the

Throne from the revenue and expenditure which is

properly of a public rather than a personal character

has been recognised from the time of the Eestoration,

and is recommended by very obvious considerations, as

well as fortified by experience often of a distressing

kind. So long as the personal and public income and

expenses of the C^o^vn were commingled, it was im-

possible for Parliament to apply an adequate check to

an uncontrolled exercise of the Royal prerogative in

certain directions, and it was also productive of occa-

sional hardship to the Monarch, so often as an acci-

dental excess in the public claims reduced the amoimt

of money available for his private necessities. The

story of the Civil List from the time of Charles the

Second to that of its final settlement in the present

reign is that of a series of partial and tentative efforts

on the part of Parliament to substitute a definite

grant of money to the Crown for certain portions of its

hereditary revenues, and therewith to charge those

revenues with expenses which had heretofore been pay-

able out of the general fund at the disposal of the

Crown. The settlement on the accession of King

William IV. at last inaugui'ated a system of more

decisive action in this matter than Parliament had

as yet ventured upon. For the first time, the King

surrendered the interest of the Crown in the sources of

public revenue which yet remained to it, and accepted

in its stead a Civil List of -i35,000Z. The future ex-

penditure of this amomit was divided into five different

classes, to each of which a specific annual sum was

appropriated, including To,OOOL for pensions. The
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Civil List was at the same time relieved from a number

of public charges, such as judicial salaries, and the

salaries and pensions of the diplomatic service.^ The

Act provided that the hereditary revenues were, with a

few exceptions, to be carried to the Consolidated Fund,

—a Fund originally created by the Act of the 27th

Greo. III. cap. 47, by which various duties and taxes

were to be ' carried to and constitute a Fund to be

' called the Consolidated Fund.' It may be noticed

here that Mr. Gladstone, in his comments on JMr.

Martin's ' Life of the Prince Consort,' has incidentally

thrown some doubt on the permanent validity of any

such settlement of the hereditary revenues of the

Crown. The passage may be here cited, though the

point raised is at present too purely problematical to

need further discussion.

' There is, indeed, one genuine Crown right which

' has been somewhat disparaged of late years, and that

' is its title to the Crown Lands. By degrees, it be-

' came the custom for the Sovereign, on accession, to

' surrender the life-interest in these properties to the

' State, in return for a life-income called the Civil List.

' But this transaction in no way affected the legal right

' of the next heir to resume the lands on the expiry of

' the arrangement. It is undeniable that members of

' Oppositions, and the blamable connivances of party,

' have of late years, in various instances, obtained by
' pressure from the Governments of the day arrange-

' ments which touch the reversionary interest. The
' question is too complex and many-sided for exposition

' here ; but it may be said with truth, first, that the

' 1 Will. IV. cap. 25.
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' State has dealt liberally as a tenant under a life-lease

' with the estates given to its control ; and, secondly,

' that the subject is in a constitutional view a small

' one.' •

This may, however, be a convenient place to notice

that the le^al position of the Sovereign towards the

Crown estates, as contrasted with his position towards

what are known as his private estates, has very recently

been matter of Parliamentary discussion and legislation.

An Act, called the Crown Private Estates Act, was

passed in the year 1862, and a supplementary Act, for

the purpose of explaining and amending the former

one, in 1873, which had for their general purpose the

relieving of tlie Sovereign from some disabilities which

might in law be held to attach to his dealings with his

private property, in the same way as they did attach to

his dealings with the Crown estates. On the first of

these Acts being read a second time in the House of

Lords, on July 4, 1862, the Lord Chancellor explained

that, down to Queen Anne's time, the Sovereign had

unlimited power of disposition in reference to Crown

lands ; but in the first year of that reign an Act was

passed limiting the power of the Crown to granting

leases for thirty years or for three lives. The operation

of that Statute, however, was confined to England. An
Act of the 39th and 40th of George III. gave full powers

to the Crown to deal with estates acquired by means of

the private property of the Sovereign ; and by an Act

of the 1st and 2nd of the present reign, the restricting

provisions of the Statute of Anne were extended to

estates of the Crown in Scotland and Ireland. Acciden-

• Gleainngg of Past Years, by the Right Hon. W. E. Gladstone,

vol. i. p. 82. 1879.



Private Estates of the Crown. 219

tally, it happened that the extended capacity conferred

by the Act of George III.'s reign was omitted from

the Statute of Victoria ; and the result was, that pri-

vate estates of the Sovereign in Scotland or Ireland

would not come within the provisions of the Act of

Greorge III., but would fall under the restrictions of the

Statute of Anne. The Crown was consequently unable

to deal with land in Scotland or Ireland acquired by

the private property of the Sovereign. The intention

of the Act of 1862 was to give to the Sovereign the

same right over his private estates in Scotland which

the Act of George III. had given in reference to those

in England ; and to provide that any such estates held

by the Crown should be owned in the same way as if

they were held by subjects of the Crown. The only

comment made in the House was made by the Marquis

of Bath, who objected that the provision of the Bill

which subjected the private estates of the Crown to

all rates and taxes was unconstitutional.' When, on

June 30, 1873, the Lord Chancellor moved the second

reading of the explanatory and amending Act,^ he said

that ' its principal object was to make it clear that Her
' Majesty or any future Sovereign should have the

* power of transmitting her private estates to any
* member of the illustrious family that now ruled this

* country; and that they should continue private estates

* in the event of the person who held them succeeding

' to the Crown.' On the second reading being moved
in the House of Commons on July 21, Mr. Gladstone,

then Prime Minister, said that some misapprehension

' Barnard, vol. clxvii. 1412, Also 25 and 26 Vict. cap. 37.

* Hansard, vol. ccxvi. 1550.
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had arisen as to the character of the Bill, which did

not aim at altering the law, but at removing difficulties

which had arisen with regard to its present effect. Mr.

Anderson had given notice of an amendment ' that it is

' inexpedient to extend the scope of the Act of the 2oth

' and 26th Victoria, chapter 37, until the secresy at

' present attaching exclusively to Crown testaments is

' abolished.' Mr. Gladstone urged that the question of

secresy could be best argued on its own merits, and

ought not to confuse the present discussion,—or Mr.

Anderson might bring forward his proposal in Com-
mittee. If Lord Westbury's opinion were correct (said

Mr. Gladstone), the Sovereign might, under the Act of

George III. and that of Victoria, bequeath to the Heir

of the Crown landed as well as other property ; but

there were doubts abroad which ouglit to be set at rest.

He did not see any advantage in private landed pro-

perty lapsing into the ma?s of the Crown Estates. He
held that no danger need l)e apprehended from an ex-

cessive accumulation of property in the hands of the

Sovereign. If any such existed, the House had an

opportunity of considering the Sovereign's position at

the beginning of each reign. Mr. Anderson moved his

Amendment, stating that the theory of the Constitution

was, that the Crown should depend entirely upon Parlia-

ment, and therefore provisions were granted for younger

children. The Civil List was supposed to make liberal

allowance for maintaining the dignity of the Crown.

The Solicitor-General explained that there was no

doubt the Queen might now dispose of landed property

in favour of the Prince of Wales. The question was,

would the Prince, if he became King, be free to alienate

such estates ? This point the Bill was intended to settle.
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No wills of real estate required probate ; they might

always be kept secret, if separate from wills disposing

of personalty.^

The treatment of the topic of the recent legislation

respecting the Crown Lands would not be complete

without some notice being taken of the Act of 1852

(15 and 16 Vict. cap. 39), which was passed to re-

move doubts as to the lands and casual revenues of the

Crown in the Colonies and foreign possessions of Her
Majesty. The Act recites that, from the time of the

passing of the Act 1 William IV. cap. 25, the lands

of the Crown in the Colonies have been granted and dis-

posed of, and the moneys arising therefrom have been

appropriated, by the authority of the Crown and of the

Legislatures of the several Colonies, as if the said Act,

and another Act (1 Vict. cap. 2), had not been passed,

and that doubts have arisen whether such moneys might

not be considered ' hereditary casual revenues ' of the

Crown, within the meaning of the said Act ; and it

enacts that the provisions of the said Acts shall not

extend to such moneys, nor to any sale or disposition of

such lands, nor to any appropriation of such moneys
;

and that nothing in the said Acts shall prevent the

appropriation of any casual revenues in the Colonies or

foreign possessions of the Crown towards public Colo-

nial purposes, provided that the surplus not applied to

such public purposes shall be carried to, and form part

of, the Consolidated Fund.

The Civil List of her present Majesty was settled

on the same principles as that of William IV., but at

a rather lower rate ; and amounted to 385,000^.

' Hansard, vol. ccxvii. 619.
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In his life of Lord Melbourne, INIr. McCuUagh
Torrens, referring to the time of the Queen's accession,

says that ' many letters [of Lord Melbourne's] at this

period relate to the details of the Civil List which the

new Parliament would be asked to vote on its reas-

sembling. The First Lord of the Treasury [Lord

^Melbourne] sifted every detail thoroughly of the ex-

penditure in former reigns, and weighed for himself

the comparative circumstances in past and present

times which required or justified deviation from pre-

cedent. Lord Spencer, who was consulted on the

subject as the highest economic authority among the

Whigs, vnrote unreservedly recommending that the

new establishment should be formed on a generous

and ungrudging scale. Engaged himself in applying

principles almost of parsimony to the retrieving of his

family estates from embarrassment, he saw the political

wisdom of leading the nation to confide at the outset

of the new reign in their youthful sovereign, and the

policy as well as propriety of providing such an income

as would take away all excuse in future for the con-

tracting of Royal debt. Fortified by such authority,

and completely master of the history of the subject,

Melbourne made up his mind to propose to Parliament

a provision for Her Majesty considerably larger than

that which had been agreed to in the previous reign.

And he prayed Spring Rice [the Chancellor of the

Exchequer] when the Cabinet met in November [1837]
" to come prepared to act boldly and liberally, and

" by no means to fiddle upon small points and about

" petty salaries," and so it was done accordingly.'

'

• Memoirs of the Rt. Hon,. William, second Viscount Melbourne.

By W. M. Torrens, M.P., vol. ii. p, 244.
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The chief variation between the new Civil List and

that of Her Majesty's predecessor was, that in lieu of the

pension-list of 75,OOOZ., Her Majesty was empowered to

grant pensions annually to the extent of 1,200^ The
revenues of the Kingdom of Hanover were at this time

finally detached from the revenue of the English Crown.

But the reigning Sovereign still retains the revenue of

the Duchy of Lancaster, and the Prince of Wales that

of the Duchy of Cornwall.

Mr. McCullagh Torrens notices, in his life of Lord

Melbourne, that a project was prepared at the Treasury,

upon the accession of the Queen, for the reform and

better management of the Crown estates in Lancashire

and Cornwall ; but that the Premier, Lord Melbourne,

writing on August 30, 1837, expressed his hesitation in

the following terms :
' The question of the Duchies is a

' very material one, and one of great delicacy, and which
* appears to me to require to be treated with much
' caution. It is very material in itself, and as far as

' it relates to the administration of the property.

' Wherever you meddle with these ancient rights and
' jurisdictions, it appears to me that, for the sake of

' remedying a few comparatively insignificant abuses,

' you create many new inconveniences, and always
' produce considerable discontent. But the general
' question appears to me still more important when
' considered with reference to the present House of

' Commons, and the tone and temper of the elections.'

He then goes on to point out that public opinion does

make a progress, but it is not ' by a steady onward
' course

' ; and that as the effect of the Church-rate

measure of the Government had been to raise a strong

and effectual Clnu'ch cry, so they must take care they
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did not add a Prerogative cry. ' The Church alone is

' nearly too much for us ; Church and Crown would be

' so at once.' ' The fault of our Church-rate measure

' was, that the grievance to be removed was one almost

' entirely of principle. It was in very few places a real

' burthen. The same is still more true of the Duchies

:

' few except their inhabitants know of their existence,

*• and none feel any inconvenience from them, or would

' receive any benefit from their reformation.' ^ It is

perhaps superfluous to add that the reform of these

Duchies ultimately came from within, through the

energy and prudent management of the late Prince

Consort.

With respect to the management of the land revenues

of the Crown generally, gross abuses had, from the early

days of the reign of George III., been noticed and ex-

posed. Mr. Burke, indeed, suggested a general sale of

the Crown Lands ; and in consequence of a Commission

appointed by an Act of Parliament, in pursuance of a

recommendation of Mr. Pitt's in 1786, the management

of the estates was so much improved that whereas, for

the first twenty-five years of the reign of George III.,

they produced an average net revenue little exceeding

6,000/. a year, they now produce an income of over

400,000L a year. It still remained, however, to apply

a remedy to the abuse by which the revenue of the

Crown Lands, as it fell in, was applied to the execution

of public works and improvements without any parlia-

mentary check being interposed, and without the Ex-

chequer being punctually repaid the price due to it in

compensation of the Civil List. To arrest these evils

' Memoirs of Viscount Melbourne, vol. i. p. 238.
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an Act was passed in 1851,' by which the Department

of Woods and Forests,—constituted by an Act of the

year 1810,^—was separated from the Department of

Public Works, with which in 1832 it had by an Act of

Parliament been combined.^ The pension list to which

it has been seen that Her Majesty has consented to con-

fine herself is now regulated in conformity with a reso-

lution of the House of Commons of February 18, 1834,

which would restrict the grant of pensions ' to such

* persons as have just claims on the royal beneficence,

* or who, by their personal services to the Crown, by
* the performance of duties to the public, or by their

* useful discoveries in science, and attainments in litera-

' ture and the arts, have merited the gracious considera-

* tion of their Sovereign, and the gratitude of their

* country.'

When, on the Queen's accession, the Government

proposed a grant of 30,000^. a year to the Duchess of

Kent, Lord Brougham denounced the amount as ex-

travagant ; and Mr. Torrens, in his ' Life of Lord

Melbourne,' records the curious incident that Lord

Brougham designated the Duchess as ' the Queen-

Mother.' Lord Melbourne corrected him by interjacula-

ting ' the Mother of the Queen.' ' Stung at being caught
* in a blunder, and glad of an excuse for assailing his

* courtly foe. Brougham fiercely rejoined, saying, among
' other things, " the tongue of my noble friend is so

' " well hung, and so well attuned to courtly airs, that I

* " cannot compete with him for the prize which he is

' " now so eagerly struggling to win. Not being given to

• 11 and 15 Vict. cap. 41,

« 50 Geo. III. cap. 65.

» 2 and 3 Will. IV. cap. 1.

Q
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' " glozing and flattering, I may say that the Duchess

' " of Kent (whether to be called Queen-Mother or

' " Mother of the Queen) is nearly connected with the

' " Throne ; and a plain man like myself, having no

' " motive but to do my duty, may be permitted to

' " surmise that any additional provision for her might
' " possibly come from the Civil List which you have

' " so lavishly voted/' ' Mr. Torrens adds that the

Premier repelled this attack by reminding the House

of a not unimportant difference between the Queen

dowager, and a Princess who had never worn the Crown.

' What was meant by attributing to him a tongue well

' hung, he could not tell ; but one more skilful in egre-

' gious flattery than that of the noble and learned lord

' he had never known.' ^

It is perhaps worth noticing as a matter of constitu-

tional formality, that on the 6th of June, 1838, Mr.

Gillon moved in the House of Commons ' that an humble
' address be presented to Her Majesty, praying that she

' would take into her gracious consideration the parlia-

' mentary allowance hitherto and at present enjoyed by
' His Eoyal Highness the Duke of Sussex, as compared
' with those enjoyed by the other members of the Eoyal

' Family, with a view to recommend some addition to

' it.' Mr. Gillon stated that the Duke's income was

6,000^. less than that provided for other members of his

family similarly circumstanced ; and that His Eoyal

Highness was at the head of seventv scientific and

literary bodies and charitable institutions. Lord John

Eussell, Home Secretary in Lord Melbourne's Govern-

ment, opposed the motion, on the ground that it could

' Life of Lord Melbourne, vol. ii, p. 246.
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only originate in a message from the Sovereign. Sir

Kobert Peel took the same view of the question, and,

on a division, the previous question was carried by 98

against 48, the motion being therefore lost.

On the marriage of Prince Arthur, Duke of Con-

naught, the third son of the Queen, in the course of the

consideration by the House of Commons of the Eoyal

message with reference to making provision for his

establishment, the whole principle and modern practice

which regulates the relations of Parliament to the

Sovereign in respect of his personal expenditure were

incidentally examined and discussed. Inasmuch as the

(jrovernment of the day,—led in the House of Commons
by Sir Stafford Northcote, Chancellor of the Exchequer,

—and Mr. Gladstone, who was for some years Prime

Minister in the previous Government, which was now in

Opposition, were entirely at one on all points susceptible

of controversy, there is no doubt that this discussion

will supply the materials of the basis upon which all

futm'e similar arrangements vdll be founded, or from

which they will proceed as a fresh starting-point. It is

therefore worth while to recall the more essential parts

of the debate in some detail.

' On the motion that the Speaker leave the chair in

* order that the House should, in Committee, consider

' the Eoyal message with reference to the proposed

' marriage of His Eoyal Highness the Duke of Con-
' naught. Sir Charles Dilke rose to move as an amend-
' ment, " That the consideration of Her Majesty's most
' " gracious message be deferred until there be laid be-

' " fore this House a return showing the Princes and
' " Princesses of the Blood Eoyal, being members of

* " the Eoyal Family of England, but excluding the

Q 2
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' " Sovereign for the time being, and Queens consort

' " or do^vager, from the accession of His most Gracious

^ " Majesty King William III. to tlie present time,

' " specifying with regard to such of them as succeeded

* " to the Throne the date of such accession, and with
' " regard to such of them as contracted marriages with

' " the consent of the Sovereign for the time being, the

' " date of each marriage, and also showing separately,

' " with regard to every Prince or Princess, the several

* " applications (if any) made to Parliament for grants

* " or confirmation of grants out of the public revenues,

* " and the results of such applications, adding in each

' " case a copy of the Royal message by which such ap-

' " plication was made." '

In the coiurse of his speech in reply, the Chancellor

of the Exchequer said :

' Tlie House must bear in mind that in all these

' matters there has been, as has been frequently stated,

' something in the nature of a bargain between the

' Crown and the Parliament, by which the Crown sur-

' rendered various hereditary revenues and Crown Lands
' to the public service, in exchange receiving the fixed

' sums which have been granted ; and undoubtedly,

' upon comparison of what the Crown might have re-

' ceived and the amoimt it did receive, it is not the

* Crown, but the nation which has been the gainer.

' That is shown by an interesting return, known to

' many members, moved for at the commencement of

' the present reign. At that time Sir Robert Inglis

' moved for a return showing what would be the result

* between 1762 and 1837, and it was found that the

' amount of the hereditary revenues which passed to the

' nation was 116,000,000^., whereas the amount of the
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* Civil List during the same period was 69,000,000?.,

' showing 47,000,000?. going to the nation at that time.

' Since then, undoubtedly, the public revenues from
' Crown Lands have largely increased.'

Mr. Gladstone, in the course of his remarks, ob-

served :

' If Her Majesty were, in her own personal capacity,

among the great proprietors of the Kingdom, I shoiild

be the last person to deny that the House ought to be

cognizant of the amounts proceeding from sources of

that character before it made an addition to the bur-

dens of the people for the support of the Eoyal Family.

But, although we have no formal and definite infor-

mation upon that subject, we know perfectly well that

neither of these statements is based on fact. What-
ever ground you may take upon this measure, I defy

any one to say that any adequate provision is made
for members of the Eoyal Family by means of any

separate emoluments attaching to them professionally

or otherwise, or to say that it is possible for Her
Majesty to make even the meanest and most limited

provision for them out of the means which she pos-

sesses. Therefore, however good this information

might be, it does not really bear upon the question

before the House, which has to perform on the present

occasion one of its most delicate and difiicult duties.

All the circumstances have been radically altered since

the accession of William IV. When that Sovereign

ascended the throne, entirely new principles were

adopted with regard to Royal expenditure, and adop-

ted, as I think, in a way which tended very greatly to

the advantage of the public. Before that time large

sums of money had been placed in the hands of the
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' Sovereign without a very minute investigation of the

' purposes to which they were to be applied. Many
' public charges were up to that time included in the

' Civil List, but, after deducting these charges, a much
' larger sum remained available for the Sovereign than

' was granted on the accession of William IV., and a

' very much larger sum than was granted to her present

* Majesty when she ascended the throne. I must also

' point out that, during the time when these larger sums
' were granted, applications which greatly offended and
' scandalised the country, and weakened the foundations

' of Royalty itself, were from time to time made to

* Parliament for grants of money to discharge debts

' wliich had accumulated upon the Civil List and which

' the Sovereign was not in a position to discharge. The
' great object of the new arrangement was to get rid of

' all applications of the same kind in future. It was

* not a matter of veiy great consequence to the people

' or the Parliament to know whether 20,000L or 30,000L

' a year more or less were expended in maintaining the

' dignity of the Monarchy ; what was important was

' that they should know what they had to pay, and that

' the Sovereign should not be put in the unworthy and

* humiliating position of accumulating pecuniary ob-

* ligations he could not discharge, and then having to

' come in forrad pauperis,—as a mendicant, in fact,

—

' to the door of the House of Commons to ask for the

' discharge of his debts. That great object has been

' completely gained, and gained by Parliament acting

' on the principle of ministering to the wants of the

' Sovereign upon a fair and liberal scale, adequate to

' the grandeur of the monarchy ; but, at the same time,

* with strict reference to the purposes in view and to the
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actual circumstances of the Royal Family from time

to time. The question arose as to the sources from

which the wants of the younger members of the Royal

Family should be supplied. They were not in a con-

dition of life, however assiduously they might apply

themselves to public duties, to earn a living for them-

selves. Neither their position, nor their traditions,

nor the opinion of the people would allow the Royal

Family to become what are called self-supporting

members of the community. The allowances granted

to Her Majesty have not been made on such a scale as

to permit her either with facility or propriety so to

reduce her own expenditure as to make becoming pro-

vision for the wants of the younger branches of the

Royal Family. Whence, then, is that provision to

come ? I think the common sense of the case will

show that the intention of Parliament was and is to

minister to the requirements, even of the Sovereign,

only in such a way as to meet the circumstances of

the day, and to keep in its own hands the means of

judging of future exigencies as they arise. This is

shown by the fact that the Civil List of William IV.

was fixed at 435,000^ a year, and that of Queen

Victoria on her accession at 385,000L—and I may
add that in the present reign Her Majesty pays in-

come-tax on the amount which is granted to her. The

reason for this difference of 50,000^. a year is that at

the accession of William IV. there was a fully de-

veloped expenditure, because there was a Monarch

and a Queen Consort ; when Queen Victoria acceded

there was no Prince Consort. As soon as Her Majesty

happily married, an application was of course made to

Parliament for an increased grant. This, I think.
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' clearly proves the main proposition that Parliament

' keeps in its own hands the power of judging according

' to varying circumstances and deciding accordingly.

' The only question that remains, then, is as to whether
' the arrangements which have been made are fair and
' reasonable. I do not think my hon. friend will stand

' out upon so small a point in an affair of the kind as

' to persist in his demand for information, which, how-
' ever reasonable in principle, is a very separate affair

' with regard to the subject of which we have now to

' judge. There can be no doubt that from no source

' other than the votes of Parliament can the money
' necessary for the purposes I have mentioned be ob-

' tained. The practice has had the approval of a num-
' ber of successive Governments and Parliaments. The
' first was during the first Ministry of Lord Palmerston,

' on the occasion of the marriage of the Crown Princess.

' From that time forward it was necessary to make ap-

' plication for one and another member of the Eoyal
' Family, and on every occasion when the application

' was made it has been answered in the most loyal and
' becoming manner. I hold that the basis of the present

' system is essentially a popular one, because it pre-

' serves to Parliament the power of judging in each

' case as it arises ; it strengthens the control of Her
' ^Majesty over the members of the Eoyal Family, and
' leaves to Parliament a full consideration of all the

' circumstances of every case. The complaint of my
' hon. friend is, not that a provision is made, but that

' an additional proA-ision is made for marriage. Now,
' that is the very thing I am anxious to preserve, as an
' original adviser of the arrangement made in 1862,

' of which it was an essential part. It is infinitely
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* better on every ground that a provision should be
' made attaching to the condition of a young Prince or

' Princess in single life, and that a new provision should

' be made for married life. Therefore, I give my full

' and entire adhesion to the proposal of Her Majesty's

' Government.'

The following is the form of the resolutions adopted

by the House

:

' That the annual sum of 10,000^ be granted to

* Her Majesty, out of the Consolidated Fund of Great

' Britain and Ireland, towards providing for the esta-

' blishment of His Koyal Highness the Duke of Con-
* naught and of Strathearn and Her Eoyal Highness
* Princess Louise Margaret Alexandra Victoria Agnes
* of Prussia, the said annuity to be settled on His Royal
' Highness for his life, in such manner as Her Majesty
' shall think proper, and to commence from the day of

' the marriage of their Royal Highnesses, such annuity
* to be in addition to the annuity now enjoyed by His
* Royal Highness under the Act of the 35th year of Her
' present Majesty.

' That Her Majesty be enabled to secure to Her
' Royal Highness Princess Louise Margaret Alexandra
* Victoria Agnes, in case she shall siu-vive his Royal
' Highness the Duke of Connaught and Strathearn, an
' annual sum not exceeding 6,000^. during her life, to

* support her Royal dignity.'

'

4. It is so long since the organisation of the Royal

Household has presented any political or constitutional

problem that the modern reader may well experience

a difficulty in understanding how, in 1839, the leader

of a great political party, Sir Robert Peel, could have

* TlLe Times, Friday, July 26, 1878.
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declined to take office, and prolonged for two years the

regime of his opponents, solely because the Queen

refused to remove certain ladies of her bedchamber who
had been appointed by the Government he was called

upon to supersede. The whole affair has been dwelt

upon from so many points of view (including that pre-

sented by Mr. Disraeli in his novel of ' Coningsby '), that

there is little now to be said about it, except to notice

the necessity and the difficulty which the Constitution

experiences in providing for the Sovereign a sanctum of

personal liberty, while guarding against the introduc-

tion at Court of influences which, however feeble in the

case of a mature and experienced Sovereign, might be

omnipotent in the case of one just called to the throne
;

and which might afford, as some of the worst periods of

English history abundantly demonstrate, a dangerous

and chronic counterpoise to the counsels of the consti-

tutional advisers of the Crown. The whole transaction

can be best understood in the light of the circumstances

in which the Koyal Household was originally consti-

tuted at the time of the Queen's accession ; and it would

appear that the arrangements were carefully made by

concert between Lord jNlelbourne, the Prime Minister,

and Lord Lansdowne, the President of the Council.

Mr. Torrens quotes the following interesting letter, ad-

dressed by Lord JNlelbourne to Lord Lansdowne on

the 22nd of June, 1837: 'It is very necessary that

' some of the situations in the Queen's household, such

' as some of her ladies, and the Privy Purse, should

' be settled without further delay. It appears by
' Chamberlayne's " Present State of England," which is

* the only authority we can as yet find upon the subject,

' that Queen Anne had a Privy Purse, a Groom of the
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* Stole, a first Lady of the Bedchamber, and ten other

' ladies of the Bedchamber. The Queen thinks that

' such an establishment of ladies would at present be

* unnecessarily large, and she is disposed to think that

' the establishment of Queen Consort would be sufficient

* for her, viz., one Mistress of the Robes, and six Ladies

* in Waiting. I told her what you desired me upon
' the part of Lady Lansdowne, and she was much grati-

* fied by it. If Lady Lansdowne thinks herself not

' equal in point of health to be the Mistress of the

' Robes, could she in the first instance take that of the

* first Lady in Waiting, with the understanding that

' she should be allowed to spare herself; for instance,

* some other lady might be got to take the waitings at

' the first drawing rooms ?
'

In a letter written the next day. Lord JNIelbourne

says :
* I saw the Queen last night, and the arrange-

' ment which she seems to approve is, that if Lady
' Lansdowne will take the situation of first Lady in

' Waiting, with the understanding that she is not to

' give any formal attendance, she would then appoint a
' Mistress of the Robes, a first Lady in Waiting, and
' six other ladies for the ordinary duty. She is desirous

' that the Duchess of Sutherland should be the Mistress

' of the Robes if she will undertake it. Lady Tavistock

' will be one of her ladies,—Lady Rosebery, I am sorry

' to say, declines. If this arrangement will suit Lady
' Lansdowne, I will write to the Duchess of Sutherland.'

It has been in some quarters suspected that the

Queen's refusal to make the changes in her Household

required by Sir Robert Peel proceeded from the advice

of Lord Melbourne and the outgoing Cabinet, while the

demand to make the change proceeded as much from
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the Duke of Wellington as from Sir Eobert Peel him-

self, so that the whole aflfair was in essence a mere party

conflict outside the walls of Parliament. But Mr.

Torrens, in his ' Life of Lord Melbourne,' calls attention

to Lord Melbourne's speech in the House of Lords,

in which he justified his conduct and repudiated most dis-

tinctly all share in advising Her Majesty as to her treat-

ment of Sir Eobert Peel's demand. In the course of his

speech Lord Melbourne said: ' It is a bad thing to have
' nothing to oppose to charges and imputations of this

' kind, but one's own mere personal assertion. But when
' I parted with Her Majesty on the morning of Wednes-
' day last, I thought it my duty to tender such advice

* as I gave her with respect to the persons to whom she

' ought to apply, and to the course which it was incum-
' bent on her to follow. I thought it, I say, my duty
' to tender such advice to Her Majesty, considering the

' novelty and difficulty in which she was placed. But
' I most distinctly assure your Lordships,—not using

' any asseverations or protestations ; for mere asse-

' verations and protestations might possibly produce on
' the minds of your Lordships the same effect which
* they would produce on mine, and might rather in-

' duce a doubt of the veracity of the party using them.

' But I most distinctly assure you, that as to the ladies

* of the household I gave Her Majesty no advice what-
' ever ; for I fairly declare to you, my Lords, that I did

' not expect, that I did not anticipate, I could not con-

' ceive that this proposition could be made. There are

' many reasons why this proposition should not be made
* to Her Majesty. They are so obvious that I need not

* particularise them.' ^

' Memoirs of Lord Melbourne, vol. ii. pp. 303, 304.
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Mr. Gladstone, in his lately republished criticism of

Mr. Martin's first volume,' says that the record of the

transaction given in 'Hansard ' rests mainly upon two let-

ters, one from the Queen, and the other from Sir Robert

Peel ; and these two letters do not fully harmonise in

their representation of the facts. The Queen in her

letter mentions and refuses the proposal of Sir Robert

Peel ' to remove the ladies of her bedchamber.' Sir

Robert Peel, in his answer, speaks only of his desire to

remove a portion of them. The Queen's letter is as

follows : ' The Queen, havin"^ considered the proposal

' made to her yesterday by Sir Robert Peel, to remove
' the ladies of her bedchamber, cannot consent to adopt
' a course which she conceives to be contrary to usage,

* and which is repugnant to her feelings.' Mr. Glad-

stone says that ' it is very difficult to understand why
' Sir Robert Peel did not dispel, if only for his own
' sake, the misapprehension under which the Queen's

' letter may have been written. At present the docu-
' mentary evidence only shows that Her Majesty refused

' an unreasonable demand ; and that he retired from
' his high position because he adhered to a demand
' which, whether necessary or not, was not unreasonable.

* If in truth the matter turned upon Her Majesty's re-

' sistance to this narrower request, it is quite possible

' that it was an error on the one side to press the request

* to extremity, and on the other to refuse it. Had it

' been upon the wider stipulation, all would surely have
' admitted that there was full warrant for the refusal.

The practice as now settled is, as Mr. Gladstone de-

scribes it, for the Mistress of the Robes, who is not

periodically resident at the Court, but only an atten-

• Oleanings of Past Tears, vol. i. p. 40.
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dnnt on great occasions, to change with the ]Ministry ;

while the Ladies in Waiting, who, by virtue of their

office, enjoy much more of personal contact with the

Sovereign, are appointed and continue in their appoint-

ments without regard to the political connexions of

their husbands.^

5. The history of the late Prince Consort throws a

good deal of light on certain constitutional questions

which, in parallel circumstances, may again be mooted,

and for the solution of which certain controversies

which that history records will certainly be cited as

precedents. The personal character and conduct of the

Prince, and the details of the political conflicts by which

the constitutional issues from time to time at stake were

too often shrouded, are now sufficiently known to all by

the help of Mr. Theodore oNIartin's elaborate biography.

It is fortunately, however, quite possible to separate

the accidental, personal, and political details from the

matters which were and are of lasting constitutional

interest.

Writing to the Queen on the 1 0th of December pre-

ceding his marriage in the February of 1840, the Prince

discloses a clear apprehension of the purely non-party

character which, constitutionally speaking, it behoved a

Royal Consort to assume. With respect to the selection

of members of his household, he writes :
' I should wish

' particularly that the selection should be made without
' regard to politics, for if I am really to keep myself
' free from all parties, my people must not belong ex-

' clusively to one side. ... It is very necessary they
' should be chosen from both sides—the same number
' of ^^'higs as of Tories.* ^

' See Guizot's Life of Sir Bobert Peel, p. 81.

* Martins Life of the Prince Consoi-t, vol i. p. 54.
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On the 27th of January following, both Houses of

Parliament had questions before them relating to the

topic of the approaching marriage. In the House of

Commons, Lord Melbourne's Government had proposed

that an annuity of 50,000Z. should be granted to the

Prince, according to the analogy supplied by the case

of the marriage of Prince Leopold with the Princess

Charlotte, and the perhaps less closely analogous cases

of the marriage of Queen Caroline to Greorge the Second,

Queen Charlotte to George the Third, and Queen Ade-

laide to William the Fourth. It seems to have been

anticipated that the proposal would pass unchallenged,

and all debate be avoided. It happened, however, that

Mr. Hume proposed to reduce the annuity to 21,000^.,

to which an amendment was carried by 262 to 158, on

the motion of Colonel Sibthorpe, supported by Sir Eobert

Peel and several leaders of the Opposition, to reduce the

annuity to 30,000^., at which sum it was consequently

fixed. The matter is mainly of interest as marking

the fiirm and deliberate control assumed by Parliament

in a matter on which the feelings of the Sovereign might
be supposed to be deeply engaged ; and this relevancy

of the event is not diminished by the undoubted fact

that the division and controversy are mainly attributable

to the accidental opposition of parties in the House at

the time.

On the same evening, in the House of Lords, was

brought forward the Bill for the naturalisation of the

Prince, and it contained a clause giving to the Prince

precedence for life next after Her JNIajesty, in Parliament

or elsewhere, as Her Majesty might think proper. The
Duke of Wellington took occasion of the omission of

reference to this clause in the title of the Act, to move
the adjournment of the discussion on the Bill, because
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of the very large powers which it proposed to confer on

the Queen, of which the House had no previous notice.

Lord Brougham opposed the clause in question on the

ground that the power to fix the Prince's rank, accord-

ing to constitutional precedent, rested not with the

Crown, but with Parliament ; and he further contended

that if the measure passed the anomaly might arise that

the Prince, supposing him to survive the Queen without

issue, might take precedence of the Prince of Wales.

The general result of the discussions and opposition was

that when the Bill went into committee on the 3rd of

February, its object was confined to that expressed in

the title, the naturalisation of the Prince, the question

of precedence being left to be dealt with by the exercise

of the Royal prerogative. On the 5th of March follow-

ing, letters patent were issued, which declared that the

Prince should thenceforth ' upon all occasions, and in

' all meetings, except when otherwise provided by Aft

'• of Parliament, have, hold, and enjoy place, pre-emi-

' nence and precedence, next to Her Majesty.' It was

not till the 2nd of July, 1857, that the title and dignity

of Prince Consort were granted to him by Eoyal letters

patent.' ]\Ir. Martin relates that at the prorogation of

Parliament on the 11th of August, 1840, the Duke of

Sussex and others were disposed to question the right of

the Prince to occupy the place beside the Queen both in

the House of Lords and on the way there. The Prince

occupied, however, in the House then, as on all future

occasions, the seat next the throne ; and the Duke of

"Wellington, speaking to the Queen a few days after-

wards, said ' I told you it was quite right. Let the

' lAfe of the Prince Consort, vol. i. pp. 58-63.



Precedence of the Prince Consort. 241

* Queen put the Prince where she likes, and settle it

* herself,—that is the best way.'

'

The question of the title of the Prince again came

under discussion in the year 1845, when a paragraph

suddenly appeared in one of the daily papers to the

effect that the title of King Consort was about to be

conferred upon the Prince, and it was added :
' This

* will, we presume, be preliminary to a demand for an
' increased grant.' On being questioned in the House

of Commons by Mr. Peter Berthwick, on the 17th of

February, as to the truth of the rumour. Sir Robert Peel

said that the paragraph was wholly without foundation.

It appears, however, from Mr. Theodore Martin's Life,

and in a passage which cannot have been written with-

out the distinct acquiescence of Her Majesty, that, as

far back as 1841, Her Majesty had wished that the title

of King Consort should be conferred upon the Prince.

Mr. Martin cites the language of the Queen's published

Journal for the 28th of December, 1841 :
' He ought to

' be and is above me in everything really, and therefore

' I wish that he should be equal in rank to me ;

' and

goes on as follows :
' Unknown to the Prince, she had

' fully canvassed the subject with Baron Stockmar. She
' found him, however, strongly opposed to the sugges-

* tion ; and, by Her Majesty's desire, he took means to

' ascertain the opinions of Sir Robert Peel and Lord
' Aberdeen. They both concurred in the conclusion he
* had himself arrived at. In common with himself, they

' felt how desirable it was to have a clear recognition of

' the status of the Prince. But although there was
' nothing in the Constitution expressly against such a

' Life of the Prince ConsoH., vol. i, p. 93.

K
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' title, a King Consort without joint sovereignty would
' be a novelty, and no pro\asion for such a condition of

' things existed in the Constitution. It was therefore

' decided to abandon the project, and to leave to time

' and circum>tance to suggest some solution of the

' difficulty, when the Prince should be better known by
' the nation, and the general current of opinion should

' justify some decided action.' ^

In a letter to Baron Stockmar, dated the 9th of

March, 1845, the Prince alludes to the newspaper

rumour and the question put in the House of Commons

by Mr. Borthwick. He says, in the course of the letter,

that the subject had not been discussed at Court, but

that Sir Robert Peel had been startled, and was afraid

that the authority cited by the newspaper had emanated

from the Court. The Prince says further that he

had seized the opportunity to discuss the question

with Sir Eobert Peel thoroughly, and 'the upshot

' was, that it is power and not titles which are esteemed

' here, that the public are inclined to attach ridicule to

' everything of the sort, that there is a lack of good

' precedents, that there are great constitutional diffi-

' culties,' and the like.

Looking back upon the whole of this discussion

from a time at which the rivalries of political parties

have changed their objects and directions, and at which

personal jealousies and misunderstandings, as directed

against the Prince Consort, are almost forgotten, it is

to be regretted that Parliament did not in the Xaturali-

sation Bill assume the right of definitely assigning the

rank and precedence of the Prince, instead of affording

* Life of tlw Prince Consort, vol. i. p. 257.
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a precedent in favour of an extension of the Royal pre-

rogative. The ambiguous position of the Prince could

not in any way reduce his political influence, while, by

tending to drive him into greater obscurity behind the

Throne, it might have diminished his sense of public

responsibility. The position of the Prince in the eyes

of foreigners was also a legitimate matter of Parlia-

mentary concern ; and when it is remembered how
many international differences and even wars have

arisen from uncertainties in the matter of etiquette,

no pains ought to have been spared in abating narrow

political prejudices and enmities, for the sake of con-

ferring on the Prince an intelligible and substantial

dignity as nearly equivalent to that of the Queen as was

possible in the nature of things. The following note,'

which Mr. Martin appends as ' a memorandum by the

' Queen, May, 1856,' is a sufficient comment on the per-

sonal and international inconvenience resulting from

the want of courage and energy displayed by Parliament,

and the successive Governments of the day, in respect

of ascertaining the true position of the Prince Consort.

' When I first married, we had much difficulty on the

' subject, much bad feeling was shown, several members
* of the Royal Family showed bad grace in giving pre-

* cedence to the Prince, and the late King of Hanover
* positively resisted doing so. . . . When the Queen
' was abroad, the Prince's position was always a subject

' of negotiation and vexation ; the position accorded to

' him the Queen always had to acknowledge as a grace

* and favour bestowed on her by the Sovereigns she

' visited. While, in 1856, the Emperor of the French

^ Life of the Prince Consort, vol. i. pp. 61, 62 note.
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' treated tlie Prince as a Royal personage, his uncle
' declined to come to Paris, because he would not give

' precedence to the Prince ; and on the Ehine, in 1845,
' the King of Prussia would not give the place to the

' Queen's husband, which common civility required,

' because of the presence of an Archduke, the third son

' of an uncle of the reigning Emperor of Austria, who
* would not give the j)as, and whom the King would
* not offend. The only legal position in Europe, ac-

' cording to international law, which the husband of

' the Queen of England enjoyed, was that of a younger
' brother of the Duke of Saxe-Coburg, and this merely
* because the English law did not know of him. This

' is derogatory to the dignity of the Crown of England.'

The constitutional position of the Prince Consort

had some light thrown upon it by the offer which was

made to him at different times of the office of Com-
mander-in-Chief, and by the attitude which, after giving

the matter careful deliberation, he finally adopted

towards the proposition. Such an offer,—proceeding, as

it did, from the Duke of Wellington, a man at once in

possession of an almost unprecedented amount of per-

sonal popularity, and with special experience in admi-

nistrative government,—naturally compelled the Prince

to review in a spirit of the most anxious self-criticism

the true and ideal position occupied by the Prince

Consort towards the occupant of the Throne. The fact

that the Queen is the recognised head of the army, and

yet that, through the medium of financial control, of

the passing of the annual Mutiny Act, and of the

general supervision of the Executive Government, the

army is directly subjected to Parliament, cannot but

render the position of the Commander-in-Chief one in
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whkh too great proximity to the person and counsels of

the Sovereign must be productive, at the least, of con-

stitutional embarrassment, and, in critical times, of real

political difficulty. The grave thought given by the

Prince to the whole of the question obliged him to

recognise that his true position must be one which im-

plied any amount of confidence, help, representation,

and counsel, but which in no case could place the

Prince Consort in a situation which might under any

conceivable circumstances become one of constitutional

antithesis either to the Queen or to Parliament. It is

the more satisfactory to learn, from the Prince's cor-

respondence with respect to this matter, that he appre-

ciated to the full the undoubted constitutional position

which is the only tolerable one for the husband or wife

of a reigning monarch to occupy in this country, as it

can scarcely be denied that,—whether on account of his

being overborne by political zeal, or through a restless-

ness of temperament, or through the unwise counsels of

those near him who had been brought up in a Con-

tinental school of thought,—he did at certain times

personally intervene in the political contests of the day

between the Queen's ministers and Parliament, and

between the Queen's ministers and the Opposition

party in the House of Commons, in a way and to a

degree which the Constitution does not permit to the

Queen herself, and which coidd only be attributed to

the private action of the Prince Consort himself inde-

pendently of the Queen.

The subject of the Commandership-in-Chief seems

originally to have been mooted in 1 842, when, says Mr.
Martin, ' the appointment of the Prince to the office of

' Commander-in-Chief, in the event of the demise of



246 The Crown.

' the Duke of ^Vellington, had been privately contem-
* plated by the Ministry, and was even discussed at the

' same interview between Lord Aberdeen and Baron
' Stockmai'.' ' ]Mr. Martin says that Baron Stockmar at

once expressed his decided disapproval of the project,

and on nearly the same grounds which led the Prince to

decline the office when its acceptance was pressed upon

him by the Duke himself in 1850. In March, 1845,

the Prince Consort relates, in a letter to Baron Stock-

mar, that he had discussed with Sir Eobert Peel, then

Prime Minister, the question of the Commandership-in-

Chief, and that Sir Eobert Peel had said, in regard to

the Commandership-in-Chief, ' that the army would be

' greatly pleased by it,—that politically it would be the

' best arrangement, but that I should have to do the

' whole work myself, and must not delegate it to any-

' body else, if I am to be a real gainer by the appoint-

' ment,—that this would absorb all my time and atten-

' tion, and it is a question whether it is right to sacrifice

' for such an offer the duties which I owe to Victoria

' and to the education of our children.' ^

It is curious to gather from this account that Sir

Robert Peel seems scarcely to have apprehended the

true constitutional difficulties in the way of the Prince

assuming the office under consideration. These diffi-

culties were far more exactly appreciated by the Prince

himself in a letter which he wrote to the Duke of

Wellington on the 6th of April, 1850, when a similar

proposal had been made. The letter itself has a further

interest as showing in adequate language the true con-

stitutional position of a Prince Consort.

' Life of the Prince Consort, vol. i. p. 150. - Id. vol. i. p. 259.
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* My clear Duke,—The Queen and myself have

' thoroughly considered your proposal to join the offices

' of Adjutant-General and Quartermaster-General into

' one of a Chief of the Staff, with a view to facilitate

' the future assumption of the command of the army by

* myself. The question whether it will be advisable

' that I should take the command of the army or not

* has been most anxiously weighed by me, and I have

' come to the conclusion that my decision ought en-

' tirely and solely to be guided by the consideration

' whether it would interfere with or assist my position

' of Consort of the Sovereign, and the performance of

' the duties which this position imposes upon me. This

' position is a most peculiar and delicate one. Whilst

' a female sovereign has a great many disadvantages in

' comparison with a king, yet, if she is married, and her

* husband understands and does his duty, her position,

' on the other hand, has many compensating advantages,

' and, in the long run, will be found even to be stronger

' than that of a male sovereign. But this requires that

' the husband should entirely sink his oimi individiLal

' existence in that of his wife—that he should aim at

' no power by himself or for himself—should shun uU
' contention, assume no separate responsibility before the

' public, but make his position entirely a part of hers—
' fill up every gap which, as a woman, she would naturally

' leave in the exercise of her regal functions—continu-

* ally and anxiously watch every part of the public

' business, in order to be able to advise and assist her

' at any moment in any of the multifarious and difficult

* questions or duties brought before her, sometimes
' international, sometimes political, or social, or personal.

' As the natural head of her family, superintendent of
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* the household, manager of her private affairs, sole

' confidential adviser in politics, and only assistant in

' her communications with the ofiBcers of the Govern-

* ment, he is, besides, the husband of the Queen, the

' tutor of the royal children, the private secretary of

' the Sovereign, and her permanent minister.' *

The Prince goes on to ask how far it would be con-

sistent with his position to undertake the management

and administration of a most important branch of the

public service, and the individual responsibility attach-

ing to it—becoming an executive officer of the Crown,

receiving the Queen's commands through her Secretaries

of State, and the like. Further on, he intimates that,

while the theory of the British Constitution is that the

Sovereign commands the army, and this has hitherto

been the practice also, it is a source of great weakness

to the Crown that the Sovereign, being a lady, cannot

exercise that command as she ought, and give the Com-

mander-in-Chief that support which he requires imder

ordinary circumstances ; and that consequently it be-

came his additional and special duty to supply the

wants in this respect, and to bestow particular care and

attention on the affairs of the army.

It is a striking illustration of the justness of the

apprehensions entertained by the Prince in this letter,

that five years afterwards (in December, 1855) the

Prince, as occupying a position very subordinate to

that of Commander-in-Chief, and in fact almost purely

honorary,—that of Colonel of the Grenadier Guards,

—

became the victim of a public misunderstanding which

was calculated to perplex his constitutional relations to

» Zi/e oftJus Prime Consorty vol. ii. pp. 259, 260.
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tbe Crown on the one hand and the country on the

other. The officers of the Grenadier Guards had memo-
rialised Her Majesty for the purpose of getting redress

for an alleged act of injustice by which, owing to the

operation of a Eoyal Warrant of the 6th of October, 1 854,

Lieutenant- Colonels, after three years' service in actual

command of a battalion, became by right full Colonels if

officers of the Line, but not if they were officers of the

Guards. The Prince, as Colonel of the Grenadier

Guards, had appended his name to the memorial, and

thereupon a general attack was made upon him in

the Times newspaper, making mention of ' a general

* assertion that the Prince exercised much influence in

' military matters, especially as respects the highest mili-

' tary appointments,' and saying that it was intolerable

that the Queen should be ' placed in the ungracious

* position of refusing the prayer of one who ought to be

* careful how he sues, where he should not sue in vain,'

inasmuch as his name to the petition * gave a force to

' the prayer which almost converted it into a com-
' mand.' ^

In contrast to the clear theoretical view of his posi-

tion to which the Prince Consort from time to time

gave expression, in reference to the Commandership-in-

Chief, it is necessary to notice with some particularity a

few illustrative instances in which he practically vindi-

cated for himself a position which either implied an

unprecedented extension of the functions of Koyalty in

the matter of interference with the practical conduct

of the Government, or the interposition between the

Crown and its Ministers of a wholly novel personality,

' Life of the Prince Cons&rt, vol. iii. p. 412.
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independent of the Crown, and not subject, as are the

Ministers of the Crown, to the control of Parliament.

So far as these acts of interference implied an extension

of the functions of Eoyalty, the subject belongs properly

to the consideration of the general topic of the Royal

prerogative and of the recent controversies relating to it,

which will be discussed in the next section. So far as

these acts point to a novel claim generally to interpose

in administrative action, put forward, whether in theory

or practice, by the Prince Consort, as occupying a posi-

tion distinct from that of the mere agent or confidential

representative of the Crown, it needs only to recall

some of the circumstances of these acts of intervention

to demonstrate how far they are incompatible with the

structm-e and working of the English Constitution in

its historic and legal form.

The political inconvenience resulting from any

appearance of concern on the part of a Prince Consort

in the result of a party conflict in the Houses of Parlia-

ment, as well as the harassing position in which he may
be placed by any exhibition of such sympathy, may be

understood from what took place when the Prince

Consort appeared in the House of Commons on the 27th

of January, 1846, while Sir Robert Peel was developing,

in a series of resolutions, his scheme of financial policy,

which included a total abolition of the Corn Laws at

the end of three years. The time was one of no ordi-

nary political excitement, inasmuch as the indignation

of the Tories against Sir Robert Peel for what was re-

garded by them as his treachery had just reached fever-

point. Mr. Disraeli, in his life of Lord George Bentinck,

recalled with manifest approval the strong language of

Lord George Bentinck in deprecation of the Prince's
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conduct ; and the passage cited from tlie speech is of

the greater importance because neither Lord Beacons-

field nor Lord George Bentinck could at any time in

his career be accused of disloyalty or of want of the

most faithful attachment to the English monarchy and

to monarchical institutions generally. ' If,' said Lord

George Bentinck, speaking on the twelfth night of the

debate, ' so humble an individual as myself might be

' permitted to whisper a word in the ear of that illus-

* trious and royal personage, who, as he stands nearest,

' so is he justly dearest to her who sits upon the throne,

' I would take leave to say that I cannot but think he

' listened to ill advice when, on the first night of this

' great discussion, he allowed himself to be seduced by
' the first minister of the Crown to come down to this

' House to usher in, to give eclat^ and, as it were, by
' reflection from the Queen, to give the semblance of a
* personal sanction of Her Majesty to a measure, which,

' be it for good or for evil, a great majority, at least, of

' the landed aristocracy of England, of Scotland, and of

* Ireland, imagine fraught with deep injury, if not ruin,

' to them—a measure, which, not confined in its opera-

' tion to this great class, is calculated to grind down
* countless smaller interests engaged in the domestic
' trades and interests of the Empire, transferring the

' profits of all these interests—English, Scotch, Irish,

' and Colonial—great and small alike, from Englishmen,
' from Scotchmen, and from Irishmen, to Americans,
' to Frenchmen, to Russians, to Poles, to Prussians, and
* to Germans.'

Mr. Disraeli records that the fact that ' many mode-
' rate men on both sides ' were disquieted by the incident

of the Prince's presence in the House was enough to



552 The Crown.

satisfy the Prince that he had been better away.^ It is

proper to notice that to bis account of the transaction

Mr. Martin adds ' a note by the Queen,' which is as

follows : ' The Prince merely went, as the Prince of

* Wales and the Queen's other sons do, for once to hear

* a fine debate, which is so useful to all princes. But
' this he naturally felt unable to do again.'

It is well known with what strained and uninter-

mittent attention both the Queen and the Prince Consort

watched the events of the Crimean war. It was no

doubt unavoidable, even were it matter for regret, that

both the one and the other studied, in the way described

in Mr. Martin's third volume, every political and mili-

tary circumstance which from month to month deter-

mined the progress of the war, and that they not only

were always ready to give the help of their counsel

to the Government of the day in cases of real perplexity,

but were on occasions eager to take the initiative in

suggesting a policy and plan of military action for which

the Government was not yet prepared. Nevertheless,

while making all allowances for the promptings of an

eager and patriotic spirit, it is impossible not to descry

in some acts of the Prince Consort during this period a

disposition to overstep the limits which a due regard

to the working of the Constitution must affix both to

the exercise of the Eoyal prerogative and to the freedom

of independent action conceded to a Prince Consort. In

such matters as proffered advice, suggestions, exhorta-

tions, warnings, and the like, the line is undoubtedly a

fine one which could be drawn for the purpose of sepa-

rating a commendable human solicitude in a matter at

' L\fe of Lord George Bentinck, by B. Disraeli, p. 106.
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once of the deepest importance and of a peculiarly close

personal concern from the cautious, self-restrained, and

purely tentative suggestiveness which could alone befit

either a Sovereign, who is known to the Constitution

only through the Ministers of the Crown, or an extrinsic

counsellor who has no other constitutional relations to

those Ministers than such as are necessarily implied in

personal intimacies and friendly associations. However

difficult it may be to draw this line, no unprejudiced

reader of the Prince's biography could deny that at cer-

tain crises during the Crimean war he assumed a position

of consciously directed influence, and indeed exerted a

pressure over the counsels of the Cabinet and, indirectly,

over the actions of Parliament, which, if it had pro-

ceeded from a King such as Greorge IIL, would in the

present day have met with the sternest constitutional

remonstrance ; and which, if defended on the ground of

its being solely appropriate to the situation of a Prince

Consort, must render the discharge of such political

functions incompatible with the existence of harmonious

relations between the Cabinet and Parliament, and with

the free and unrestrained internal action of the Cabinet

in view of these relations. It is not necessary to supply

more than two or three instances of what is meant by
these assertions.

At the close of the year 1854, when the worst ac-

counts had arrived from the Crimea, and Lord Eaolan

had reported that, even although Sebastopol should be

taken, it was doubtful whether he could keep his forces

in the Crimea during the winter, the Prince Consort

wrote on the 1 1 th of November a letter to Lord
Aberdeen, in which, after reviewing what he regarded

as the causes of the disasters, he says : ' The time is
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* arrived for vigorous measures, and the feeling of the

' country is up to support them, if Government will

' bring them boldly forward. The measures immediately

' wanted, according to my views, are '
. . . and then he

enumerates six measures, of which the fomth is ' the

* obtidning the power for the Crown of enlisting

' foreigners,' and the fifth, 'immediate steps for the

* formation of foreign legions, to be attached eventually

' to Lord Eaglan.' The Prince adds :
' These measures

' might be taken on the responsibility of the Govern-

' ment, awaiting an Act of Indemnity, or might be

* laid before Parliament, convened for the purpose.

' Pray consider this with your colleagues.' Mr. Martin

goes on to record that this letter was read by Lord

Aberdeen to the Cabinet the same day ; but ' they

* were opposed, as we learn from the Prince's Diary, to

' the proposal to raise a Foreign Legion, and to the com-
' pletion of the Militia by ballot.' However, ' within a

' few weeks every one of the Prince's suggestions had

' to be adopted, and in the short session of Parliament

* at the end of this year measm-es were passed, but not

* without vehement opposition, to authorise the raising

' of a Foreign Legion, and to enable the Govermnent
* to send the Militia to the stations in the Mediterra-

* nean, and so to make the regiments there available for

* service in the Crimea.'

'

It appears from this account that some of the

Prince's measm-es met with opposition from the general

body of the Cabinet, and were also vehemently resisted

in Parliament. Whether these measures were good or

bad, there is at least suggested the possibility that they

> Life of the Prince Consort, vol, iii. p. 146.
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were acquiesced in by the Cabinet against their own judg-

ment and in deference to the judgment or influence of
.

the Prince Consort, and that, in commending them to

Parliament, the Cabinet, while seeming to m-ge the

results of their own unbiassed deliberations, were in

fact complying with a recommendation from a quarter

of overwhelming moral weight, and yet to which they

could not make even the most covert allusion. The

policy of raising a Foreign Legion, however tempting

from the pressing circumstances of the day, stands out

in a clearer light when regarded in view of the rupture

with the United States which it nearly produced dvu-ing

the year 1856, when Mr. Crampton, the British

Minister at Washington, received his passports from

the President and left the country, because of charges

which had been made against the British Government

of violating the neutrality of the United States by en-

listinsf recruits for the British service. A resolution

was introduced into the House of Commons alleging

that ' the conduct of Her Majesty's Grovernment in the

' differences with the United States on the question of

' enlistment has not entitled them to the approbation

' of the House.' Lord Palmerston succeeded in evading

the resolution by the use of his habitual adroitness in

returning the charge of exciting differences between

the two countries on the supporters of the Eesolution.

He tried to show that the effect of such a discussion

would be ' to excite a spirit of resentment towards our

* neighboiu-s and kindred in the United States,' and that

this was not ' the way to pei suade the American people

' to cultivate the most friendly relations with England.'

'

' lAfe of neiiry John Temple, Viscount Palmerston, 1846 1865,

by the Hon. Evelyu Ashley, M.?., vol. ii. p. 122.
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An instance of still more marked and questionable

intervention on the part of the Prince Consort in the

atfairs of Government is supplied by the strong par-

tisanship he exhibited in respect to the policy of carry-

ing on the war, when propositions for peace were under

discussion in the House of Commons in May, 1855.

Mr. Disraeli, on the 24th of May, moved a resolution

by which the House was called upon to express ' its

' dissatisfaction with the ambiguous language and un-

* certain conduct of Her Majesty's Grovemment in

' reference to the great question of peace or war,' and

to declare that it would ' continue to give every support

' to Her Majesty in the prosecution of the war until

' Her Majesty should, in conjunction with her allies,

* obtain for the country a safe and honom-able peace.'

In the course of the debate Mr. Grladstone explained

the views of those former members of Lord Aberdeen's

Cabinet who, with himself, had lately seceded from

Lord Palmerston's Government. He urged the making

of peace on the terms offered by Russia, and argued

that the limitation of the Russian fleet now demanded

was an indignity to Russia. He said that all the terms

originally insisted upon had been substantially conceded,

and that it would be immoral, inhuman, and unchristian

to protract the war not for terms but for military suc-

cess. On the 3rd of June, 1855, while some of the

stages of the whole debate were not yet completed, the

Prince Consort wrote a letter to Lord Aberdeen with

the obvious purpose of inducing him to use his personal

influence over the members of his late Cabinet to per-

suade them to desist from placing obstacles in the way
of actively prosecuting the war. The Prince writes as

follows :
' I had sent Colonel Phipps to your house to
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* know whether you were in town, and whether it would

* be convenient to you to come here [to Buckingham
' Palace] for a few minutes before dinner. He has not

' found you at home, and I am therefore compelled to

' A;^ite to you upon a subject which would have been

' much better treated in conversation than it can be in

' a hurried letter—I mean the line which your former

' friends and colleagues, with the exception of the Duke
* of Newcastle, have taken about the war question. It

' has caused the Queen and myself great anxiety, both
' on account of the position of public affairs, and on

' their own account. As to the first, any such declara-

' tion as Mr. Gladstone has made on Mr. Disraeli's

' motion must not only weaken us abroad in public esti-

' mation, and give a wrong opinion as to the determi-

* nation of the nation to support the Queen in the war
* in which she has been involved, but render all chance
' of obtaining an honourable peace without great fresh

* sacrifices of blood and treasure impossible, by giving

* new hopes and spirit to the enemy. As to the second,

' a proceeding which must appear to many as unpatri-

' otic in any Englishman, but difficult to explain even
' by the most consummate oratory on the part of states-

' men who have, up to a very recent period, shared the

' responsibility of all the measures of the war, and that
' have led to the war, must seriously damage them in

' public estimation. The more so, as, having been pub-
' licly suspected and falsely accused by their opponents
' of having, by their secret hostility to the war, led to
' all the omissions, mistakes, and disasters, which have
' attended the last campaign, they now seem to exert
' themselves to prove the truth of these accusations,

' and (as Americans would say) to " realise the whole
s
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' " capital " of the unpopularity attaching to the authors

' of our misfortunes, whom the public has for so long

' a time been vainly endeavouring to discover. How-
' ever much on private and personal grounds I grieve

' for this, I must do so still more on the Queen's behalf,

' who cannot afford in these times of trial and difficulty

' to see the best men in the country damaging them-
' selves in its opinion to an extent that seriously impairs

' their usefulness for the service of the State/ The

letter concludes with the words :
' I write all this now,

' because the adjourned debate is to be re-opened to-

' morrow, and I could not reconcile it to myself not to

' put you in possession of all I feel upon this subject,

' which 1 know you will receive in the same spirit in

' which it is given.'

After citing this letter, Mr. Martin says that it

' seems to have had little effect in modifying the views

' of Mr. Sidney Herbert or Sir James Graham, who
' both spoke in the debate and strongly advocated a

' cessation of the war on the terms offered by Kussia.'

In a letter written on the 7th of June by the Prince

Consort to Baron Stockmar, he says :
' Our debate is still

' proceeding, and, as you will have seen, Cobden and

* Graham have made Kussian speeches. I wrote a

' fiery (gcharnischten) letter to Aberdeen, to which he

' would not reply in writing, but preferred paying me a

' visit yesterday. In a two-hours' discussion I think

' I satisfied him, that Palmerston has acted precisely

' as Aberdeen would have acted, although the suspicion

' that Palmerston did not wish for peace may quite

' possibly be well foimded.' Mr. Martin, in comment-

ing on the debate, says that 'the eloquence of Mr.

* Cobden, Mr. Bright, Sir James Graham, and Mr.
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* Sidney Herbert fell flat upon ears that were little

* inclined to adopt the praises of Eussia, with which
* their speeches abounded, and their views of the terms
* of peace which should satisfy the allies for their

' sacrifices in the war.'

'

In introducing this correspondence, Mr. Martin

says that * the intimate friendship which had so long
* existed between the Prince and Lord Aberdeen justi-

* fied him in making the late Premier aware of the
* impressions produced upon Her Majesty and himself
* by the line of policy adopted by his late colleagues.'

But it is to be remembered that Lord Aberdeen was, or

was treated for this purpose as, the leader of an influen-

tial party in Parliament opposed to the Government of

the day ; and that, notwithstanding the undoubted pro-

priety of the utmost possible liberty being left to the

natural play of the relationships of private friendship

and ordinary intercourse, it was impossible for the

Prince Consort to take such anxious pains to enforce

his views on the leader of a party with respect to the

critical party question of the hour without bringing an

influence to bear far other than what was merely per-

sonal and private, and for which no theoretical view of

the British Constitution has ever yet found a place.^

' Life of the Prince Conso7-t, vol. iii. p. 289.

^ The most recent account of the transactions here alluded to

is given by Mr. Gladstone, a prime actor in them ; and though the
narrative is not strictly relevant to the constitutional j)oint now
under consideration, yet it is fair to complete what is said in the

te.xt by making the following extract from Mr, Gladstone's review

of the Life of the Prince Consoii;. ' The Aberdeen Government had
' resisted, unanimously and strongly, the appointment of what was
* termed the bebastopol Committee. The ralmerston Government
' set out with the intention of com iuuiug that resistance. Its Head,

3 2
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Considering the personal relationships which are by

courtesy held to exist, and do largely exist in fact be-

tween the Sovereigns of Europe and their families, it

is no doubt a matter of considerable difficulty to restrict

the communications which may pass between one mem-
ber of the regal group and another, and to prevent the

language of friendly correspondence occasionally pass-

ing into that of international diplomacy. Indeed, a

claim has of late been set up in this country, by the

advocates of an extension of the Koyal prerogative,

which, if conceded, would go far to establish the occu-

pant of the Throne for the time being as his or her own

Foreign Minister, without responsibility either to Par-

* and the majority of its members, arrived at the conclusion that

< the resistance would be inefifectual, and tbev determined to succumb.
* The Peelites adhered to their text ; and. as the minority, they in

' form resigned, but in fact, and of necessity, they were driven from
' their offices. Into the rights of the question we shall not enter

;

' but, undoubtedly, they were condemned by the general opinion out

' of doors. Moreover, as in the letting out of water, the breach, once
' made, was soon and considerably widened. They had been parties

' in the Cabinet, not only to the war, but to the extension, after the

' outbreak had taken place, of the conditions required from Kussia.

' But when it appeared that those demands were to be stiU further

* extended, or were to be interpreted with an unexpected rigour, and
* that the practical object of the Ministerial policy appeared to be a
' great military success in prosecuting the siege of Sebastopol to a
' triumphant issue, they declined to accompany the Ministry in their

* course. Again they met with the condemnation of the country
;

« and the Prince Consort, while indicating his high opinion of the

* men, has recorded his adverse judgment. One admission may
* perhaps be made in their favour. In the innumerable combina-
' tions of the political chess-board, there is none more difficult for

* an upright man than to discern the exact path of duty, when he
' has shared in bringing his country into war, and when, in the

' midst of that war, he rinds, or believes himself to find, that it is

' being waged for purposes in excess of those which he had approved.'

Gleaninyg of Past Years, vol. i. p. 124.
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liament or the country. The discussion as to the na-

ture and value of such a claim belongs to the general

subject of the Eoyal prerogative, which will be entered

upon in the next section. In the meantime it is obvious

in this case, as in the other cases of political interven-

tion already noticed, that a Prince Consort cannot with

propriety extend the character of his communications

with foreign Powers beyond the limit permitted to the

Sovereign, and that, if he attempts to do so, he thereby

creates a personality wholly unknown to the Constitu-

tion. The Prince Consort, indeed, in all his communi-

cations of a political bearing with foreign Powers, is

distinctly credited by his biographer with having taken

anxious care to submit his letters to the Prime Minister

and Foreign Secretary of the day. But by doing so,

and securing their formal approval, he was none the less

constituting himself an agent of Her Majesty's Go-

vernment, to whose acts and initiatory suggestions the

criticism of Parliament could in no case extend. When
the result of these informal despatches or negotiations

was satisfactory, the biographer of the Prince naturally

reports them with fulness, and evidently takes pleasiu-e

in imputing the success achieved to the Prince's inter-

vention. But should any hitch have occurred in the

correspondence, or sensibilities liave been wounded, or

misunderstandings created, it is easy to see that the

Ministry of the day would have had before them a most

arduous task in obliterating the effects of these extra-

official communications, and in putting Parliament into

possession of all the facts out of which possibly a

strained condition of international relations may have

arisen. There is no doubt that the Prince Consort

himself was a keen student of politics, and was an emi-
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nently sagacious, an astute, and,—excepting always his

unconscious invasions of the Constitution,—a cautious

man. But if the precedent set by him were generally

admitted as the rule of conduct for every one hereafter

in his position, the fortunes of the country might be

made to turn not on the tried stability of iirmly settled

institutions and practices, but on the accidental charac-

ter and qualifications of one individual person. It is

needless to point out that one chief portion of the

whole struggle of English constitutional history has

been to rest the fabric of the State upon fixed institu-

tions as a substitute for the sandy foundation of per-

sonal character.

A leading instance of the sort of informal political

agency which the Prince Consort consented to under-

take in his communications with foreign Powers, is

supplied by the correspondence conducted by the Prince

with the Emperor of the French in 1857, on the receipt

of a letter of congratulation from the Emperor on the

birth of the Princess Beatrice. The Emperor's letter

touched upon the vexed question of Neuchatel, and

alluded to the approaching visit to Paris of the Grand

Duke Constantine. ' I am grieved,' the Emperor wrote,

* to see that the English attach a significance to this

* visit which does not belong to it. We are grati-

* fied here by the goodwill and courtesy shown to us by
' Russia, but this in no way weakens the interest and

' the feelings by which we are bound to England.' Mr.

Martin records that, as the letter touched upon politics,

' it was as a matter of course passed on by the Prince

' to the Foreign Secretary. It seemed to Lord Claren-

* don, and also to Lord Palraerston, to furnish an op-

' portunity for opening the Emperor's eyes to the fact,
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' of which they were well aware through authentic

' intelligence from other quarters, that the hons pro-
* cedes of Eussia meant something more than the

' courtesy of courtly friendship, and were part of a

* well-studied scheme for undermining the Anglo-French
' alliance. They also thought it well he should be told

' that it was not wholly without reason that the English

' Press were suspicious of the obsequious advances of

* the Russian Court to a Sovereign whom that Court

' had treated at the outset of his reign with studied

* indignity, and with whom, or the political creed of

* whose people, they could not have any natural sym-
' pathy. Accordingly, acting upon their suggestion,

' the Prince drew up the following reply. It was well

* known that the Emperor attached the greatest value

' to his good opinion. Neither was any one more likely

* to influence a mind which was already beginning to

* cast about for the means of carrying into effect his

* favourite projects for the readjustment of the boun-
* daries of Europe, and which, in the matter of the

' Danubian Principalities, about which a keen diplo-

* matic controversy was now raging, had shown a dis-

* position to fall in with the views of Russia rather than

* with those of Austria and England.' Mr. Martin

then reproduces a great part of the Prince's reply, thus

written to a great extent at the dictation of the Go-

vernment, but yet exempt from all Parliamentary or

other responsibility. The Prince says,—in a somewhat

patronising way, it must be allowed:—'Your Majesty
* does well to cultivate the friendship of all the reign-

' ing families of Europe, and of the peoples over whom
' they rule. The greatest good may result from rela-

* tions of this kind ; and our alliance would be a veri-
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' table bondage if from jealous motives it asked you to

' renounce for its sake every other friendship. It is a

' sincere pleasure to the Queen and to myself that your

' Majesty should be more known and understood. But
' the impression which this interchange of courtesies

* with Eussia may produce, both upon Russia herself

' and upon the rest of the European public, is quite

' another matter, and is well worthy of consideration.'

The Prince then goes on minutely to argue in favour

of these propositions, with all the care and precision of

a diplomatic despatch. He shows what is likely to be

the effect of the Emperor's interview with the Grand

Duke upon European opinion, French opinion, and

English opinion ; and, in view of a conceivable Russian

alliance, he points out that such an alliance could have

nothing for its basis but an external and purely politi-

cal motive. ' Immediately all Europe sets to work to

* reflect, and asks itself what this motive is, confidence

' is shaken ; England naturally is the first to take the

' alarm, which is soon shared equally by the rest of the

' world. The Queen and myself personally are con-

' vinced that your Majesty has no intention of this kind,

' and so far as we are concerned, the fresh assurances

' on this subject which your Majesty has been pleased

' to give in your last letter were superfluous. At the

' same time I have thought it well to explain the cause

* of the susceptibility of the public and the press, which

* in my judgment has its origin in the very idea which
' is at the bottom of our alliance.'

Mr. Martin appends to this letter the following

pertinent words : ' This letter, before being despatched,

' was submitted in the usual way to the consideration

' of the Prime Minister and Lord Clarendon. By them
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' it was pronounced " most excellent." " It ought,"

' Lord Clarendon wrote to the Prince, " to open the

' " Emperor's eyes to the consequences of his adulation

* " of Russia, and, above all, to put him on his guard

' " against that extremely well-veneered gentleman the

' " Grand Duke Constantine." '^

' JAfe of the Prince Cimsort, vol. iv. p, 32.
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Section II.—The Crown and its Ministers.

TriEKE is no political term -which is used more am-
biguously than the term Prerogative. The misuse or

abuse of the term, if it has not been replete with

danger, has certainly been the cause of an indefinite

amount of confusion and misunderstanding. The word

Prerogative is, in its most general sense, used to express

the freedom of independent action which belongs to the

Crown ; and no distinction is customarily drawn be-

tween the personal liberty of the Sovereign, which is

only hemmed round and restricted by the action of the

Crown's constitutional advisers, and the freedom of

action of the Crown, which is only controlled by the

competing rights of Parliament. To ascertain the pre-

rogative of the Crown in the former sense would be to

determine what were the relations of the Crown to its

Ministers, the two being regarded from opposite points

of view, and as placed in provisional antithesis the one

to the other. So far as the Sovereign could act with-

out consulting the Ministry, or could interfere with

their free action, or could exercise an unconstrained voli-

tion in choosing or dismissing them, so great, and no

greater, would be held to be the measure of the Koyal

prerogative. But the word Prerogative is also used in

the sense of the extent of the right of free action of

the Crown and its Ministers, looked upon as acting

harmoniously together, which is only indirectly, if at

all, subject to the control of Parliament. Tlie Ministers

of the Crown are indeed always looked upon as respon-

sible for the due and proper exercise of the prerogative

in this latter sense of the term ; and it has been one
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main object of constitutional struggle in this country to

render the Ministers of the Crown more and more

directly and certainly accountable for the mode, time,

and degree in which the prerogative is exercised. In

some cases, indeed, where the quality or amount of the

prerogative is in any degree uncertain, or too much

limited for the purpose in hand, an Act of Parliament

is passed to clear up the doubts or to supplement the

deficient prerogative by conferring on the Crown new

and special powers. An instance of this is at hand in

the Act which enables the Crown, by its Ministers, to

publish Articles of War for the administration of the

Army. The limits of the prerogative in this sense are

on the whole less shifting, and defined with greater

legal precision, than the limits of the prerogative in the

other sense. Though the use of the word Prerogative

for both purposes is in the highest degree inconvenient,

the two senses of the term are really existent and must

be separately examined in any exhaustive constitutional

inquiry. In the present section the first sense of the

term Prerogative will be alone considered, and the im-

mediate subject of investigation will therefore be the

relation of the Sovereign to those who may be properly

called the Ministers of the Crown. In the next section

the consideration of the other use of the term Preroga-

tive will introduce a discussion as to the relation of the

Ministers of the Cro\vn to Parliament.

In order to determine the actual relation of the

Sovereign to the Ministers of the Crown, as developed

by the most recent history, it is necessary to point out

that those JNIinisters, in their organised character as a

Cabinet, are a mere accidental historical outgrowth of

the older Privy Council ; and that they occupy a posi-
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tion somewhere intermediate between the Houses of

Parliament and the Crown, of a kind to which no pre-

cedent in former times, and no institution in other

countries, supplies any exact analogy. The problem

for many centuries before the country w^as, how to pro-

vide an effective administrative Council close to the

Sovereign, and yet to secure for Parliament the largest

possible amoimt of control, both over the Council in its

corporate capacity, and over every individual member
of it. A variety of devices were resorted to in different

ages to secure these ends, among which may be noted

spasmodic and almost revolutionary appeals to the King
to dismiss ' evil counsellors ;' impositions on the King
of specially-named counsellors for temporary purposes,

or in order to remedy crying wrongs and abuses ; the

desultory use of the weapon of impeachment ; the more

formal effort resorted to in the Act of Settlement to

secure responsibility by requiring that ' all matters

' and things relating to the well-governing of the king-

' dom, which are properly cognisable in the Privy
' Council, by the laws and customs of the realm, should

' be transacted there, and all resolutions taken there-

' upon should be signed by such of the Privy Council

' as should advise and consent to the same ;' and the

persistent remonstrances, in Parliament and in the

press, during George III.'s reign, against the irregu-

lar counsels believed to be afforded to the Sovereign

by those who were designated ' the King's friends.'

But, side by side with the more recent of these expe-

dients, there was growing up the institution of the

Cabinet Council, which, with all its defects and occa-

sional jars in the working, seems admirably qualified to

attain the end of combining the utmost concentration
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and unity of executive force with a very considerable

degree of responsibility from day to day to both Houses

of Parliament.

The earliest mention of the Cabinet Council is in

Pepys' Diary. Writing on the 16th of November, 1667,

Mr. Pepys says :
' Met Mr. Gregory, my old acquaint-

' ance, an understanding gentleman ; and he and I

' walked an hour together, talking of the bad prospect

' of the times ; and the siun of what I learn from him
' is this : that the King is the most concerned in the

' world against the Chancellor, and all people that do

' not appear against him, and therefore is angry with

* the Bishops, having said that he had one Bishop on

* his side, Crofts, and but one : that Buckingham and
' Bristoll are now his only Cabinet Council ; and that,

' before the Duke of York fell sick, Buckingham was

' admitted to the King of his Cabinet, and there stayed

' with him several hours, and the Duke of York shut

* out.' ^ According to Lord Clarendon, however, the

expression 'Cabinet Council' originated as early as

1640, in the following way : 'The bulk and burden of

* the State affairs lay principally upon the shoulders of

* the Archbishop of Canterbury, the Earl of Strafford,

* and the Lord Cottington ; some others being joined to

* them, as the Earl of Northumberland for ornament,

* the Bishop of London for his place, the two Secretaries,

* Sir H. Vane and Sir Francis Windebank, for ser-

* vice and commimication of intelligence ; only the

* Marquis of Hamilton, indeed, by his skill and interest,

* bore as great a part as he had a mind to do, and had
' the skill to meddle no further than he had a mind.

' Diary and Cm'respondcnce of Samuel Pepys, F.Ii.S., 5th ed,

vol. iii. p. 304,
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* These persons made up the Committee of State, which

' was reproachfully after called the junto, and enviously

' then in the Court the Cabinet Council. '

'

In the fourth volume of his History of England,

Lord Macaulay has traced with considerable precision

the rise of a true responsible Ministry to the period in

the reign of William III. which intervened between

1693 and 1696. He describes how in the earlier

years of the reign of William there was no INIinistry

at all; and that at the close of 1693 the chief offices

in the Grovernment were distributed not unequally

between the two gi-eat parties ; that the men who

held those offices were perpetually caballing against

each other, haranguing against each other, moving

votes of censure on each other, exhibiting articles of

impeachment against each other ; and that the temper

of the House of Commons was wild, ungovernable, and

uncertain. ' Everybody could perceive,' says Lord

Macaulay, ' that at the close of 1696 all the principal

' servants of the Crown were Whigs, closely bound
' together by public and pri\ate ties, and prompt to

' defend one another against every attack, and that the

* majority of the House of Commons was arrayed in

' good order imder those leaders, and had learnt to

' move like one man at the word of command.' In

giving the history of the period of transition and of

the steps by which the change was effected, Lord

Macaulay attributes the ' chief share in forming the

* first English Ministry' to Sunderland, who had dis-

appeared at the time of the flight of James, and did

not reappear at Court till 1691, nor attend regularly

> History of the lichellion, vol. i. p. 211, ed. 1849.
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in the House of Lords till the following year. Early

in 1693, it was rumoured that Sunderland was con-

sulted on all important questions relating to the internal

administration of the realm ; and Lord Macaulay says

that he formed the opinion that ' as long as the King
' tried to balance the two great parties against each

* other, and to divide his favours equally between them,

* both would think themselves ill-used, and neither

' would lend to the Government that hearty and steady

* support which was now greatly needed.' His Majesty

must make up his mind to give a marked preference

to one or the other ; and there were weighty reasons for

giving the preference to the Whigs. Lord Macaulay

proceeds to describe the formation of the first Whig
Ministry, observing that the organisation of the Whigs
* was not indeed so perfect as it afterwards became, but

* they had already begun to look for guidance to a small

' knot of distinguished men, which was long afterwards

' widely known by the name of the Junto. There is,

' perhaps, no parallel in history, ancient or modern, to

' the authority exercised by this Council, during twenty
' troubled years, over the Whig body. The men who
' acquired that authority in the days of William and
* Mary continued to possess it without interruption, in

' office and out of office, till Cfeorge I. was on the

' throne.'
"

The pioblem which now had to be solved was how

to reconcile this effective Parliamentary Committee, the

institution of which is thus seen to have been due

to the special condition of parties in the time of

William III. and tu the personal character and peculiar

• History of England from tlie Accession of James II. By
Thomas Babington ^lacaulay. Vol. iv. p. 435.
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position of that King, with the older and permanent

organisation of the Privy Council, which was far too

deeply rooted in the monarchical system of this country

to be superseded by the mere will or influence of any

single statesman or group of statesmen. In his account

of the framing of the Act of Settlement in the year

1700 (12th and 13th William III. cap. 2), and espe-

cially of the clause already alluded to, for requiring the

signatures of the members of the Privy Council to the

measures which they severally should recommend or

assent to, Mr. Hallam points out that a distinction had

arisen long before between the confidential advisers of

the Sovereign, who had formed a sort of spontaneous

organisation for the more close and private management

of business, and the ' sworn and notorious councillors

'

whose deliberation and assent were needed in the case

of all formal resolutions of the Crown as to foreign

alliances, or the issuing of proclamations and orders at

home, or any other overt act of government. Mr.

Hallam cites an interesting passage in proof of this

from Trenchard's ' Short History of Standing Armies,'

published in 1698. ' Formerly all matters of state and
* discretion were debated and resolved in the Privy

* Council, where every man subscribed his opinion and
* was answerable for it. The late King Charles was the

' first who broke this most excellent part of our Consti-

' tution, by settUng a Cabal or Cabinet Council where

* all matters of consequence were debated and resolved,

' and then brought to the Privy Council to be con-

' firmed.' ^ The following passage from the Report in

the Parliamentary history of a debate in Queen Anne's

• HaXLani'i Comtitutional Hutory, vol. iii. p. 183, note. 7th ed.



The Cabinet and the Privy Coiincil. 273

reign, in the House of Lords (January, 1711), points

emphatically to the ciurent confusion between the use

of the expressions ' Cabinet Council' and 'Privy Council,'

or at least to the transition of functions from one to the

other that was taking place :
' The Earl of Scarsdale

* proposed the following question :—That it appears by
' the Earl of Sunderland's letter to Mr. Stanhope, that

* the design of an offensive war in Spain was approved
' and directed by the Cabinet Council.' But the

mover afterwards substituted the word ' Ministers ' for

' Cabinet Council,' as better known. Lord Cowper •

said, they were both terms of an uncertain signification,

and the latter unknown to our law. Some contended

that 'Ministers' and ' Cabinet Council' were synonymous,

others that there might be a difference. Peterborough

said ' he had heard a distinction between the Cabinet

' Council and the Privy Council ; that the Privy Council

' were such as were thought to know everything, and
' knew nothing, and those of the Cabinet Council
' thought nobody knew anything but themselves.'

'

Mr. Hallam says that during the reign of William
' this distinction of the Cabinet from the Privy Council,

' and the exclusion of the latter from all business of
' State, became more fully established. This, however,

' produced a serious consequence as to the responsibility

' of the advisers of the Crown j and at the very time
' when the controlling and chastising power of Parlia-

' ment was most effectually recognised, it was silentlv

' eluded by the concealment in which the objects of
' its inquiry could wrap themselves.' He also notices

that William III., from the reservedness of his di?-

' Pari. Hist. vi. 971. See Hallam he. cit.

X



2 74 '^^^^ Crown.

position, as well as from the great superiority of his

capacity for affairs to that of any of our former kings,

was far less guided by any responsible counsellors than

the spirit of our Constitution requires.

The next stage in the development of the Cabinet

Council is marked by the increased independence which

it assumed, owing to the Sovereign withdrawing himself

from taking any share in its delil)erations. This state

of things, again, was precipitated by the historical acci-

dent that Greorge I. was unable to speak English.

The transition period is described by Mr. Hallam.

After noticing that William III. was truly his own

Minister, and much better fitted for that office than

those who served him, ]Mr. Hallam says :
' The King,

' according to our Constitution, is supposed to be pre-

' sent in Council, and was in fact usually or very fre-

' quently present, so long as the Council remained as a

' deliberative body upon matters of domestic and foreign

' policy. But when a junto or Cabinet came to super-

' sede that ancient and responsible body, the King
' himself ceased to preside, and received their advice

' separately, according to their respective functions of

' Treasurer, Secretary, or Chancellor, or that of the whole

' Cabinet through one of its leading members. This

' change, however, was gradual; for Cabinet Councils

' were sometimes held in the presence of William and
* Anne, to which other councillors, not strictly of that

' select number, were occasionally summoned. But on
' the accession of the House of Hanover, this personal

' superintendence of the Sovereign necessarily came to

' an end. The fact is hardly credible that, George I.

' being incapable of speaking English, as Sir Robert

' Walpole was of conversing in French, the monarch
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* and his Minister held discourse with each other in

' Latin.' •

This last change completed the development of the

formal relationship which exists at the present day be-

tween the Cabinet on the one hand, and the Crown and

Parliament on the other. But other important modifi-

cations, especially with respect to the internal constitu-

tion of the Cabinet, had yet to be made, and, in spite

of the general even working of the Cabinet system

during the present reign, it cannot be said that all

controversy on some debateable points with respect to

the relations of the different members of the Cabinet to

one another and to the Prime Minister are finally set at

rest. Sir Greorge Cornewall Lewis, who occupied the

positions of Chancellor of the Exchequer and of Home
Secretary in Lord Palmerston's Governments of 1855

and 1859, has, in some of his lately publislied letters,

explained at some length not only the true theory of

the modern constitution of the Cabinet, but also the

illogical and inconvenient results of advocating any rival

theory. Addressing Mr. E. A. Freeman, and alluding

to his 'History of Federal Government,' Sir G. C.

Lewis writes on the 14th of P'ebruar}', 1863, as follows:

' It is here correctly stated that the English Cabinet
' has no legal existence, that is to say, the Cabinet has

' no corporate character ; its decisions, as such, have no
' authority ; it is merely a meeting of Ministers to dis-

' cuss important business. But the statement in p.
' 230, that the Ministry has no legal existence, seems
' to me inaccurate. Every Minister has legal power to

' do acts relating to his own department, and is legally

' Const. ITut. vol. iii. p. 289. 7th edition.

T 2
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' responsible for them. The Cabinet may discuss a

' despatch to be written to a foreign government, and
' may agree to it ; but the Foreign Secretary has alone

' power to write the despatch, and he is alone responsi-

' ble for it in a legal sense. A Minister who signed a

* treaty might be impeachable for the contents of the

' treaty, but his colleagues could not be impeached,

' although they might have agreed to it in the Cabinet.

* It is true, as is stated in p. 313, that our law does not

* recognise a Prime Minister ; but somebody is respon-

' sible for every ministerial act. The reasons why votes

' of censure or of want of confidence have taken the

' place of impeachment are not the defect of legal re-

* sponsibility, but the superior efficiency of the former

' remedy.'

'

In another letter, Sir G-. C. Lewis occupies himself

with the political consequences which would result from

any attempt to break up the unity of the Cabinet by an

excessive distribution of responsibility. Writing to

Mr. W. R. Greg, on the 27th of November, 1855, he

says: 'You appear to assume that the Government is to

' be a government of departments, that each man is to

' do what seems best to himself in his own department,

' provided lie can carry it in Parliament, even against

' the opposition of his colleagues. You put the case of

' a Foreign Minister, now, in favour of continuing the

' war, and a Chancellor of the Exchequer in favour of

' making peace. Xow, in the first place it seems to

' me that your system would render meetings of the

' Cabinet useless or mischievous. Ministers would meet

' Life and Letters of Sir G. C. Lenii, p. 284.
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' to dispute, and part to differ. Besides, how would it

' be safe to read confidential despatches before persons

' who were in communication with men of an opposite

' party, and would immediately go and disclose the in-

' formation ? However, I will suppose that no Cabinets

* were held, and that each Minister acted for himself

* according to the best of his judgment. WTiat I do not

' understand is, how a war could be conducted by a

' warlike Foreign Minister, if the Chancellor of the

* Exchequer was peaceful. He would say, I am against

' war ; I think it impolitic and mischievous, and I shall

* prepare a peace Budget. When the estimates came
' in from the War Departments to the Treasury for

* approbation, he would withhold it unless they were re-

' duced to a peace scale. The same argument might
' be extended to every other department in succession.

' Nearly all new measures involve some question of

' expenditure—new salaries, new pecuniary arrange-

' ments of some kind. Suppose that the Colonial Secre-

' tary wished to give twenty millions for emancipating
' the negroes, but the Chancellor of the Exchequer
' opposed ; he could not stir. It is this power of the

' purse which has made the First Lord of the Treasury

' the Prime Minister, and liead of the Administration.

' In the manner in which Cabinets are now formed, he
* and the Chancellor of the p]xchequer act together, and
* no difficulty arises. But if the Foreign Secretary were
' in favour of war, and the Chancellor of the Exchequer
' opposed it, and the Prime Minister supported either

' one against the other, the one whom he did not sup-

' port must go out. It seems to me that your plan

* would virtually abolish the office of Prime Minister.
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' I do not see what power he would have with a set of

' colleagues who, on all the great subjects of the day,

' differed from him and from one another.'

'

The combination of plurality of functions with unity

of spirit and general management would seem to be, in

the minds of the most authoritative recent writers on

the subject, at once the leading characteristic and the

most perplexing practical problem of the English

Cabinet. In spite of his perhaps equivocal position as

the most prominent member of one of the two existing

political parties, Mr. Gladstone's observations on the

essential idea and on the practical working of the

Cabinet cannot but carry with them all the weight

capable of being imparted by an unusually lengthened

official experience and by an analytical capacity of the

rarest kind. Mr. Gladstone's official experience extends

over the thirty years intervening between the year 1844

and the year 1874 ; and, besides having been Prime

Minister himself during a period of unusual legislative

activity, he has served under such different leaders in

office as Sir Eobert Peel, Lord Aberdeen, Earl Kussell,

and Lord Palmerston. In an article published in the

North American Review for September, 1878, obviously

written for the purpose of commending, as well as

expounding, English institutions, as contrasted with

those of the United States, Mr. Gladstone notices that

one characteristic of the English Ministry is the anoma-

lous position of its chief, or Premier. It was probably

owing to the great offices of State being thrown into

commission, and, last among them, that of the Lord

High Treasurer, after the time of Harley, Earl of

• Life and Letters, p. 302.
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Oxford, that the formation of a recognised headship in

the Ministry was prevented or retarded. Department-

ally, says Mr. Gladstone, he is no more than the first-

named of five persons, by whom jointly the powers of

the Lord Treasurer are to be exercised ; he is not their

master, or, otherwise than by mere priority, their head ;

and he has no special function or prerogative under the

formal constitution of the office. He has no official

rank, except that of Privy Councillor. Eight members

of the Cabinet, including five Secretaries of State, and

several other members of the Government, take official

precedence of him. His rights and duties as head of

the Administration are nowhere recorded. He is almost,

if not altogether, unknown to the Statute Law. Con-

trasting the Cabinet with the Privy Council, Mr. Glad-

stone says that the former lives and acts simply by

understanding, without a single line of written law or

constitution to determine its relations to the Monarch,

or to Parliament, or to the nation ; or the relation of

its members to one another, or to their head. It sits

in the closest secresy. There is no record of its pro-

ceedings, nor is there anyone to hear them, except upon

the very rare occasions when some important function-

ary, for the most part military or legal, is introduced,

^ro hac vice, for the purpose of giving to it necessary

information.

For a theoretical view of the relations of the several

members of a Cabinet to their chief, nothing could be

more clear or constitutionally exact than the extract

from the same paper of Mr. Gladstone's which is sul)-

joined. The practical working of the theory is illus-

trated by notorious occurrences in 1851 and 1876.

' The nicest of all the adjustments involved in the
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' working of the British Grovernment is that which
' determines, without formally defining, the internal

' relations of the Cabinet. On the one hand, while each
' Minister is an adviser of the Crown, the Cabinet is an
' unity, and none of its members can advise as an indi-

' vidual without,—or in opposition, actual or presumed,
' to,—his colleagues. On the other hand, the business of

' the State is a hundredfold too great in volume to allow

' of the actual passing of the whole under the view of

' the collected Ministry. It is therefore a prime office

' of discretion for each minister to settle what are the

' departmental acts in which he can presume the con-

' cnrrence of his colleagues, and in what more delicate,

' or weighty, or peculiar cases, he must positively

' ascertain it. So much for the relation of each Minister

' to the Cabinet; but here we touch the point which
' involves another relation, perhaps the least known of

' all, his relation to its head. The head of the British

' Grovernment is not a Grand Vizier. He has no powers,

' properly so-called, over his colleagues : on the rare

' occasions, when a Cabinet determines its course by the

' votes of its members, his vote counts only as one of

' theirs. But they are appointed and dismissed by the

' Sovereign on his advice. In a perfectly organised

' administration, such for example as was that of Sir

' Eobert Peel in 1841-6, nothing of great importance

' is matured, or would even be projected, in any depart-

' ment without his personal cognisance ; and any
' weighty business would commonly go to him before

' being submitted to the Cabinet. He reports to the

' Sovereign its proceedings, and he also has many
' audiences of the august occupant of the throne. He
' is bound, in these reports and audiences, not to counter-
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* work the Cabinet ; not to divide it ; not to undermine

* the position of any of his colleagues in the Royal

* favour. If he departs in any degree from strict

' adherence to these rules, and uses his great oppor-

' tunities to increase his own influence, or pursue aims

' not shared by his colleagues, then, unless he is prepared

' to advise their dismissal, he not only departs from

' rule, but commits an act of treachery and baseness.

' As the Cabinet stands between the Sovereign and the

* Parliament, and is bound to be loyal to both, so he

' stands between his colleagues and the Sovereign, and

' is bound to be loyal to both.' ^

In a similar spirit Earl Grey, another modern con-

stitutional authority who combines practical experience

with that sort of intuitive sagacity which is essentially

necessary for tracing the fine lines of division between

the requirements of law, of morality, of expediency, and

of courtesy, enforces the duties of unity in a Cabinet,

and marks the limits of those duties, as follows : ' It

* is right, or rather it is absolutely necessary, that all

* the members of a Ministry should be guided by this

' feeling, [that, in considering any question brought

' before them, much deference is due to the opinion of

* the head of the Government, and to that of the chief

' of the department to which it relate?,] because, unless

' the measures adopted in any of the principal branches

* of the public service are allowed to take their main
* direction and colour from a single mind, they must
* necessarily become marked with that character of

' feebleness and uncertainty always attaching to any

' important course of action, the successive steps of

' Gladstone's Gleanings, vol. i. p. 242.
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which are decided upon by several persons entertaining

views not perfectly identical. So long therefore as

there is no such difference upon great questions of

policy, as to make it necessary that the members of a

Cabinet should cease to act together, they best dis-

charge their public duty by generally acquiescing in

what may be recommended by each Minister in his

own department, after he has fully heard the opinions

of his colleagues. Every Minister presiding over a

great department ought to derive much assistance

from the advice of his colleagues, and his own views

must often be modified by theirs ; and yet it ought

seldom to happen, that the difiSculty of obtaining their

assent should prevent him from following the final

dictates of his own judgment, when he has a decided

opinion on any important question he may bring before

the Cabinet. Injury to the public service is most apt

to arise from the common responsibility of the mem-
bers of the Cabinet, when its chief, or the Minister

entrusted with any department, throws himself too

much on the assistance of others, and does not recom-

mend with sufficient decision what measures should be

taken in pui-suance of the policy he is charged with

directing. The deliberations of a Cabinet seldom lead

to a satisfactory result, when any question of difficulty

is broug-ht under its consideration bv a Minister who

is not prepared to lay before his colleagues some dis-

tinct opinion of his o\m. The true cause of questions

being submitted to the Cabinet in this unsatisfactory

manner, is sometimes to be found in the fact, that a

difference of opinion on some great principle, or on

some vital point of policy, really exists among the

members of an Administration, though it is concealed
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' for a time by a reluctance on both sides to come to a

' clear understanding on the subject. In such cases

' both parties are generally wrong in seeking to avoid,

' or to defer, a separation which ought, for the public

' good, to take place at once. Of two lines of policy, it

* often happens that either might succeed if steadily

' pursued, while failure is certain ifneither is consistently

' pursued ; and the conduct of the Government is sure

' to be marked by a want of consistency when the mem-
' bers of an Administration, knomng that they could

' not agree, shrink from coming to a clear decision as

* to the course they are to adopt, and are content to

' determine separately each step that has to be taken,

' so long as it is possible to stave off a rupture by
' abstaining from any decided measure on the one side

' or on the other.' ^

The position of Lord Palmerston in Lord John

Russell's Cabinet in 1851 was one peculiarly likely to

strain to the uttermost the theory of administrative

independence on the one hand, and that of Cabinet unity

on the other. In the words of his biograjjher, Mr.

Ashley, ' Lord Palmerston, who had acquired a complete
' mastery over the business of his department, who
' always acted on a thorough conviction that his views
' were undeniably right, and who refrained from any
' interference in the internal policy of the country, was
' disposed to think that very great latitude within the
' sphere of his own attributes should be allowed to him.
* His notion was that a Foreign Minister ought to be
' strictly bound to pursue the policy of the Cabinet he
' belonged to, but that he ought to be left free to follow

' Parlia/nwntwry Gmernmcut and Reform. By Earl Grey, 1864.
P. 55.
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' out that policy in the ordinary details of his office,

' without having every despatch he wrote submitted to

' criticism and comment.'' On the 2nd of December

1851, what is now usually known as the cou'p d'etat of

that year took place in Paris, the Assembly having

recently met after the recess. On Tuesday, the 2nd,

the leading members of the Opposition were arrested in

their beds, and, in obedience to the commands of Louis

Napoleon, the President of the Republic, a purely

military rule was established, pending an appeal to uni-

versal suffrage as to the future government of France.

The event was known in London the next day, and Count

Walewski, the French ambassador, called that day (the

3rd) upon Lord Palmerston to inform him of what had

taken place. Lord Palmerston had already formed a

strong individual opinion that such a state of antagonism

had arisen between the President and the Assembly

that it was becoming every day more clear that their

co-existence could not be of long duration ; and it

seemed to him (as he expressed it in a letter written

on the 6th to Lord Normanby) ' better for the interests

' of France, and through them for the interests of the

* rest of Europe, that the power of the President should

* prevail, inasmuch as the continuance of his authority

' might afford a prospect of the maintenance of social

' order in France, whereas the divisions of opinions and
' parties in the Assembly appeared to betoken that their

' victory over the President would only be the starting-

' point for disastrous civil strife.' Lord Palmerston also

believed that it was the intention of the leaders of the

majority of the Assembly,—if a proposed law had been

' Life of Henry John Temple, YUconnt Palmerston, 1816-1865.

By the Hon. Evelyn Ashley, M.P. Vol.i. p. 281.
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carried, which declared it high treason in an existing

President to take any steps to secure his re-election,

—

immediately to have arrested within the walls and on

the spot such of the Ministers as were members, among

whom was the Minister of War, and to have also en-

deavoured to send the President to Vincennes. In

an interview with Count Walewski on the 3rd, Lord

Palmerston stated in the course of conversation the view

which he held as to the necessity and advantage for

France and Europe of the decisive steps taken by the

President ; and Count Walewski at once communicated

to the French Foreign Office the tenor of what Lord

Palmerston had said to him. On the 5th of December

Lord Palmerston sent a formal despatch from the

Foreign Office to Lord Normanby, the British Kepre-

sentative in Paris, in which he reported that he had

received and laid before the Queen a despatch from

Lord Normanby of the 3rd, requesting to be furnished

with instructions for his guidance in the present state

of affairs in France. ' I am commanded,' wrote Lord

Palmerston, 'by Her Majesty, to instruct your Excellency

' to make no change in your relations with the French
' Government. It is Her Majesty's desii-e that nothing

' should be done by her Ambassador in Paris which
' could wear the appearance of an act of interference of

' any kind in the internal affairs of France.' On
the receipt of this despatch, Lord Normanby hastened

to M. Turgot, the French Minister for Foreign Affairs,

in order to communicate to him the purport of this

despatch. M. Turgot, somewhat piqued, as it would

seem, by the general unfriendly language towards Louis

Napoleon used by Lord Normanby, replied that the

communication was unnecessary, as M. Walewski had
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already informed him that Lord Palmerston entirely

approved of what tlie President had done. Lord Nor-

manby reported this statement home, in a despatch of

the 6th ; and recurred to the subject in another despatch

on the 15th, in which he complained as follows: 'If

' the language held in Downing Street is more favour-

' able to the existing order of things in France than the

' instructions on which I am directed to guide myself

' on the spot, it must be obvious that by that act of your
' Lordship's I become subject to misrepresentation and
' suspicion in merely doing my duty according to the

* official orders received through your Lordship from Her
' Majesty.'

The events which followed upon this correspondence,

the different views taken of them by Lord Palmerston

and by Lord John Russell, and the nature of the consti-

tutional question at issue in respect to the duties of a

Secretary of State towards the Prime Minister and

towards the Sovereign, will be fully understood from the

following brief extract from a letter of Lord Palmerston's

to his brother, which is given in Mr. Ashley's biography,

and from some quotations from the speeches which were

made in the House of Commons on the reassembling of

Parliament in February.

Writing on the 22nd of January, 1852, to his

brother, Lord Palmerston recalled the circumstances of

the correspondence, and said that Lord John Russell

had written to him to say that he hoped he should be

able to contradict the report of what he had said to

Count Walewski. ' To this I replied that the particular

* expressions ascribed to me were rather a highly coloured

' version of what I had said, but that it must be remem-
' bered that Normanby reported what Turgot had said
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* to him verbally ; that Turgot stated from memory
* what Walewski had written in a despatch or letter

' received two days before ; and that Walewski gave the

' impression which he had derived from our conversa-

' tion, but not the particular words which I had used.

' But I stated to John Eussell, at considerable length,

' my reasons for thinking that what had been done was

' the best thing for France and for Europe. To this

' John Eussell replied, that I mistook the point at issue

' between us. That the question was not whether the

' President was or was not justified in doing what he

' has done, but whether I was justified in expressing

' any opinion thereupon to Walewski without having
' first taken the opinion of the Cabinet on the matter.

' To this I answered that his doctrine, so laid down, was
' new and not practical. That there is a well known
' and perfectly understood distinction in diplomatic in-

' tercourse between conversations which are official and
* which bind Grovernments, and conversations which are

* unofficial and which do not bind Governments. That
' my conversation with Walewski was of the latter de-

' scription,and that I said nothing to him which would in

' any degree or way fetter the action of the Government

;

* and that if it was to be held that a Secretary of State

' could never express any opinion to a foreign Minister

* on passing events, except as the organ of a previously

' consulted Cabinet, there would be an end of that easy

' and familiar intercourse which tends essentially to

' promote good understanding between Ministers and
' Governments. John Eussell replied to this that my
' letter left him no alternative but to advise the Queen
' to place the Foreign Office in other hands.' In the

following passage in the same letter. Lord Palmerston
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further defends bis conduct on the ground that Count

Walewski had talked freely with Lord John Eussell and

with other Ministers about the same time in reference

to the same events, and that they had all discussed the

matter without restraint. At a party at Lord Palmers-

ton's house on the 4tb, Lord John Eussell and Walew-

ski were present, ' and they bad a conversation on the

' cou^ d'etat, in which Jobnn}- expressed his opinion,

' which Walewski tells me was in substance and result

' pretty nearly the same as what I had said the day
' before, though, as he observed, John Russell is not so

' expansif as I am ; but further, on Friday, the 6th,

* Walewski dined at John Russell's, and there met
' Lansdowne and Charles Wood ; and in the course of

* that evening John Russell, Lansdowne, and Charles

' Wood all expressed their opinions on the coup d'etat^

' and those opinions were if anything rather more
' strongly favourable than mine had been.' ^

In the debate in the House of Commons on the 3rd

of February, 1852, Lord John Russell rested his case as

aofainst Lord Palmerston not so much on the discre-

pancy between Lord Palmerston's official communication

to Lord Normanby and Ms extra-official conversation

with Count Walewski, as upon a wholly different ground,

that of a want of strict compliance with the require-

ments of the Queen herself, as already somewhat

peremptorily expressed in a communication from Her

Majesty made in August, 1850. It will be convenient

to consider this part of the subject a little later on, in

connection with the general relations of the Sovereign

to the Ministers of the Crown. So far as the historical

' Life of Lord Palmertton, vol. i. cliap. vii.
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circumstances here related, which resulted in the dis-

missal of Lord Palmerston, illustrate the duties of a head

of a department towards his chief, it must be admitted

that Lord Palmerston made good his case. Unless there

is ground for general want of confidence, or such a

diversity of political opinion as would itself suffice to

separate a Minister from the Cabinet, it would be wholly

unworthy of the independence and dignity of a Minister,

and most of all of a Minister who must be presumed to

possess such special qualifications and exceptional expe-

rience as a Foreign Secretary, to allow his language or

actions to be further fettered than they are of necessity

by the formal communications which he prepares and

addresses, either at the direct bidding of the Cabinet,

or with the intention of expressing their well-known

policy. Of course, in such a case as the above, an undiie

sympathy with Louis Napoleon in his consummation of

the cowp d^etat might in certain political crises have

been held of itself a sufficient exhibition of divergent

political sympathy to justify a Prime Minister in ex-

postulating with, or even dismissing, a Secretary of

State. But in the actual case described, the complaint

was not of the importance of the discrepancy of opinion

between the Prime Minister and the Secretary of State,

but only of the latitude of private speech which it was

imputed to Lord Palmerston that he had permitted to

himself. Lord Palmerston might well allege in his

speech in the House of Commons that the restriction

attempted to be imposed would have the anomalous, not

to say ludicrous, result, that 'every member of the

' Cabinet, whatever his political avocations may have

' been, however much his attention may have been de-

u
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' voted to other matters, is at liberty to express an

' opinion of passing events abroad ; but the Secretary

' of State for Foreign Affairs, whose peculiar duty it is

* to watch those events, who is unfit for his office if he
' has not an opinion on them, is the only man not per-

' mitted to express an opinion ; and when a foreign

' Minister comes and tells him that he has news, he is

' to remain silent, like a speechless dolt, or the mute of

' some Eastern Pasha.' '

It happens that the subject of Foreign Affairs has

lately led to still further practical illustrations of the

nature of the concert demanded of one another by a

Prime Minister and the members of his Cabinet. The

account of the resignations, in 1876, of Lord Carnarvon

and of Lord Derby, because of their divergency of

opinion from the rest of the Cabinet in respect of con-

templated acts resolved upon by the Cabinet in the

course of the negotiations during the late Russo-Turkish

war, which terminated in the Berlin Treaty of 1877,

supplies instances both of the limits of practical co-

operation now insisted upon in the organisation of a

Cabinet, and also of the limits of the secresy imposed

on members of the Cabinet. On the 25th of January,

1878, Lord Carnarvon announced in the House of Lords

his resignation of the office of Secretary of State for the

Colonies in the following terms :

' INIy Lords, explanations of this sort are painful to

' make. It is necessary, on the one hand, for a Minister

' to say enough to justify himself in the course which

' he feels it his duty to adopt ; and, on the other hand,

' it is equally incumbent upon him not only to avoid

' Life of Lord Palmerston, vol. i. p, 323.
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* saying anything that can embarrass Her Majesty's

' Government at a period of critical negotiations, but
' as far as is possible to say nothing that can give rea-

' sonable offence, or that seems to impute unnecessary

' blame to those who have been his colleagues and
' his friends. My Lords, in the peculiar position in

' which I am placed I am precluded from entering

' into one important branch of that self-justification,

' because, looking to the critical nature of present or

' possible negotiations, I do not consider it right to say

' a single word with regard to those communications of

* a confidential character which have passed between
' Her Majesty's Government and foreign nations. If,

' therefore, the course of my conduct as now explained

' by me seems incomplete, I shall be content to accept
* the burden and responsibility of that incompleteness.'

After noticing the two reasons which induced him finally

to dissent from the rest of the Cabinet—namely, the

extraordinary grant of money for which the Chancellor

of the Exchequer was about to move, and the decision

of the Cabinet to send the fleet to Constantinople—Lord
Carnarvon said that he had Her Majesty's gracious per-

mission for any statement that he might think it neces-

sary to make on the subject. On the 3rd of January, in the

Cabinet, the Prime Minister thought himself at liberty

to condemn very severely the language that he had used

to a deputation on the 2nd of January about the war
and the general attitude of Her Majesty's Government.

Lord Carnarvon said that he took time to consider the

course that it was his duty to take ; and then, in a

memorandum which he had drawn up, he recapitulated

what had passed, and, having vindicated the position

u 2
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which he had taken, he reaffirmed, in the hearing of his

colleagues, and without any contradiction, the propo-

sitions that he had then laid down. Between the

12th and the 23rd, the Cabinet twice changed its mind
with regard to sending the fleet to the Dardanelles.

On the 1 5th Lord Carnarvon wrote to Lord Beaconsfield

that he would resign as soon as the fleet should sail.

When, on the 18th, the plan was again changed, Lord

Beaconsfield wrote : ' I shall not submit your resigna-

* tion to Her Majesty. Such an act would deprive me
' of a colleague I value, and at any rate should be
* reserved for a period when there is an important dif-

* ference between us, which at present does not seem to

' be the case.' On the 23rd the Cabinet decided to send

the fleet to Constantinople, and Lord Carnarvon re-

signed.' ^

In announcing his resignation of the office of Se-

cretary of State for Foreign Affairs, Lord Derby, ad-

dressing the House of Lords on March the 28th, 1878, said

he had received from Her Majesty and from his noble

friend at the head of the Government full permission

to use his own discretion in the matter of explaining to

Parliament the character and nature of the differences

which had arisen between him and his colleagues.

* But,' said Lord Derby, ' your Lordships will easily

' understand that in the present state of our foreign

' relations there are many things which require to be

' considered and decided upon by those who are respon-

' sibie for the conduct of public affairs, wliicli it is not

' in the interest of tlie State should be made public at

' the time when the decision upon them is taken. My

' Hamm'd, ccxxxvii. 436.
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' Lords, the Cabinet have arrived at certain conclusions

' which no doubt are of a grave and important charac-

' ter. In the measures which they propose I have not

' been able to concur. We agree as to the end, but,

' unhappily, we differ as to the means ; and I cannot,

' in the exercise of my deliberate judgment,—however

' willing and anxious I maybe to submit that judgment
' to what I know to be in many respects the better

' judgment of my colleagues,—I cannot consider the

' measures upon which they have decided as being pru-

* dent in the interests of European peace, or as being

' necessary for the safety of the country, or as being

' warranted by the state of matters abroad. My Lords,

' when the concurrence of Parliament is asked for those

' measures of which I have spoken, I shall be ready, if

' necessary, to vindicate the opinion which I have en-

' tertained ; but, until then, I consider I am bound by
' public duty to speak only in the most general terms,

' leaving to those who are responsible for the manage-
' ment of public affairs the choice of the time and the

' manner in which they will think it their duty to bring

' them before your Lordships.' ^

On a later day, when these events were again imder

discussion in the House of Lords, Lord Derby said

:

' Three months ago, when I quitted the Cabinet, it was
' on account of the decision then taken—namely, that

* it was necessary to secure a naval station in the Eastern

* part of the Mediterranean, and that for that purpose

' it was necessary to seize upon and occupy the Island

' of Cyprus, together with a point on the Syrian Coast.

* This was to have been done by a secret naval expedi-

' >See Hansard, ccxxxix. 101.
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* tion sent out from England, -with or without the eon-

' sent of the Sultan, although a part of the arrangement

* was that full compensation should be made to the

' Sultan for any loss of revenue he might sustain. . . .

' My Lords, I endeavoured to induce the Cabinet to

' reconsider this determination, and from whatever

' cause the change took place, I am heartily glad that

' that resolution was modified. My Lords, I need

' hardly say that my lips were closed on this subject so

' long as negotiations were going on. I have heard the

' most extravagant and improbable reasons assigned out

' of doors for my retirement ; but now that the matter

' is settled, and that no harm can be done by stating

' what is really an historical fact, I thought it due to

' myself and to your Lordships to avail myself of the

' discretion given to me—as it is always given to an

' outgoing Minister—to state what really happened.'

In the course of the debate Lord Salisbury com-

pared the ' instalments of revelations ' he described

Lord Derby as having made to the successive disclo-

sures of Titus Gates, and said :
' I would venture to

* point out that there is a great inconvenience in these

' revelations from the interior of tlie Cabinet. Of
' course my noble friend must treat his own obligations

' in the spirit which pleases himself ; but I do not

' know that I should like to announce as broadly and
' palpably as my noble friend has to the world, that

' any person who hereafter serves with him in the

' Cabinet must be prepared to have anything that

* passes, or is supposed to pass, there produced ulti-

' mately, in spite of the rule which Privy Councillors

' have hitherto observed.' To this Lord Derby replied :

* When a Minister unfortunately feels himself obliged
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* to separate from his colleagues, I do not think it can

* reasonably be contended that he is not free to state

* the grounds on which the difference of opinion arose.

' It has been an invariable rule that he should do so

;

' and it is quite clear that if that were not the rule, no
* man's reputation when he retired from the Cabinet

* would be capable of vindication from attacks made
* upon it. It is perfectly right that he should suffer

* considerable risk of misconstruction and misinterpre-

' tation until a time when no public injury would arise

* from that difference of opinion being known ; but

' when that time has arrived, he has a duty towards his

' own character and towards the public'

'

Tlie necessity for the secresy which is held to be

binding on all members of the Cabinet, in their capacity

of Privy Councillors, has lately attracted attention from

a point of view not purely political. The Lord Chief

Baron of the Exchequer (Kelly) had publicly announced

the grounds of his dissent from a judgment to which he

was formally held to be a party, as a member of the

Judicial Committee of the Privy Council, before which

an ecclesiastical appeal had been brought. This viola-

lation of the secresy alleged to be incumbent on all

Privy Councillors, in their judicial as well as their con-

sultative capacity, gave rise to a vehement controversy,

in which the Lord Chancellor (Cairns) took an active

share adversely to the Lord Chief Baron, and was the

main author of the publication of a new Order in Coim-

cil, reinforcing the obligation of secresy, which is known

as the Order of the 4th of February, 1878. In conse-

quence of this somewhat hostile proceeding, the Lord

' Hansard, ccxli. 1792,
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Chief Baron addressed a Letter to the Lord Chancellor,

which must be taken as a memorable document for the

purpose of tracing the origin and development of the

obligation of secresy imposed on Privy Councillors in

the discharge of all their functions. The historical

arguments of the Lord Chief Baron are in fact invin-

cible ; and if the stringent obligation of secresy, in

judicial matters at least, is to be maintained, it must

be supported by a reference to its continual utility and

not by a mere appeal to an imaginary tradition. In

his Letter the Lord Chief Baron traces the obligation

of secresy no further back than the Ordinance of the

20th of February, 1627. The fourth clause of this

Ordinance is : ' WTien any three of the Lords are

assembled in the Council Chamber, all suitors, atten-

dants, and others are to avoid the Chamber; and it is

to be kept private, both for dignity, and that the

Lords may for privacy confer together before they sit

as occasion shall be.' The eighth clause is : 'In de-

bate upon all business there is to be freedom and

secresy used. Every one is to speak with respect to

the other, and no offence to be taken for any unfitting

advice delivered, but as little discourse or repetition

to be used as may be, for sa^-ing of time ; and when

any Lord speaks at the Board to the Council he is to

be uncovered ; but if he speaks to any other man to

be covered.' The eleventh clause is :
' In voting of

any cause the lowest Councillor in place is to begin to

speak first, and so it is to be carried by most voices,

because every Councillor hath equal vote there ; and

when the business is carried according to most voices,

no publication is afterwards to be made by any man
how the particular opinions and voices went.' Sir
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Fitzroy Kelly relates, that on the very day of the date

of the Ordinance, the 20th of February, a number of

defaulters in the contribution to a forced loan in Essex,

by an Order of the day before, were compelled to

appear before the Privy Council ; and from this time

every subject of the realm throughout England was

ordered, under various commissions, to contribute to a

general forced loan or benevolence ; and of these, great

numbers who refused to contribute were at once im-

prisoned, under Orders of the Privy Council. The

Judges were further compelled to attend the Privy

Council, and coerced into an apparently unanimous

Eeport that the King might lawfully levy this money
without the authority of Parliament ; though some of

them afterwards, when the question came before them

in open court, declared that they had dissented from

the Report, and held it to be contrary to law. At

length, by the King's command, many Members of

Parliament were compelled to appear before the Privy

Council, and were questioned as to speeches which they

had made in the House of Commons ; and whenever it

appeared by their own admission, or by proof adduced

before the Lords of the Council, that they had spoken

in what was called derogation of the King's preroga-

tive, or against the exaction of forced loans, or the levy-

ing of ship-money, they were at once condemned to

imprisonment, and some of them were kept in prison

until released under the Petition of Right. In fact.

Sir Fitzroy Kelly establishes the position that the Ordi-

nance of 1627, on which alone the principle of secresy,

as distinguishable from the duties imposed by the Privy

Councillor's oath of secresy, rests, was only part of the

iniquitous and now confessedly unconstitutional organi-
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sation by wliich King Charles I. for a time suc-

ceeded in evading his dependence upon Parliament, and

in robbing bis people of their property without even re-

sorting to the formalities of any recognised legal usage.

^

The main purpose of Sir Fitzroy Kelly's argument,

indeed, is to show that, even were the principle of

secresy in the Pri\-y Council inviolable in what may be

called the consultative aspect of the Council, it is still

wholly alien to the spirit of English law and justice to

extend the principle to the Council in its judicial

aspect ; and that such an extension would involve the

unrighteous scandal and the practical inconvenience of

giving decisions without incurring the responsibility

involved in alleging the grounds of them. But much
of Sir Fitzroy Kelly's argument serves to explain the

political principle of secresy as applicable to the mem-
bers of a modern Cabinet. WTien once, as in Lord

Derby's case, the Sovereign has relieved the Privy

Councillor from the obligations of his oath, it then

becomes a mere matter of individual discretion as to

how much he shall communicate to the public. Thus

Lord Derby might without impropriety have been

charged with a breach of discretion or political pru-

dence, or even with disloyalty to his party, but there

could have been no ground for imputing to him a

breach of a principle of secresy thus seen to be wholly

accidental in the constitution of the Privy Council and

the Cabinet.

The mode in which the institution of the English

Cabinet has been developed of late, and its internal

' ' A Letter to the Lord High Chancellor upon the late Order in

Council of the 4th of February, 1878, by the Lord Chief Baron of

the Exchequer,' 1878.
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constitution at the present moment, having been ex-

plored, it now remains to consider what is the true

constitutional attitude of the Sovereign towards the

Cabinet Ministers, so far as that attitude can be dis-

cerned from a careful study of the most recent history.

It happens that not only do the reigns both of

William IV. and her present Majesty supply copious

illustrations of the position relative to each other of the

Sovereign and the Ministers of the Crown, but in the

case of both these Sovereigns documentary evidence of

an unprecedented sort is in existence, from which the

historical inquirer is able to ascertain what was the

view of their constitutional relations which these Sove-

reigns severally have theoretically held, and, to some

extent at least, practically acted upon.

The relations of the Sovereign to the Ministers of

the Crown are indicated, I, in the mode of selecting

those Ministers, 2, in the mode of dismissing them, 3,

in the limits of intervention in the official conduct

either of the Ministry as a whole or of individual Minis-

ters, and, 4, in the independent action of the Sovereign,

with little or no reference to the concurrence, co-opera-

tion, or even the knowledge, of the Ministers.

1 2. It is not easy in theory to impose any

bounds on the liberty of action of the Sovereign with

respect to the selection or dismissal of Ministers. On
the one hand, it could not be expected that the Sove-

reign should continue to engage in amicable correspon-

dence and even incessant communication with a

Minister who, on whatever grounds, had rendered

himself personally odious ; nor, on the other hand,

could the Sovereign obtain any advantage by retaining

in his service a Minister who commanded no confidence
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whatever in either House of Parliament. Admitting,

then, that if the Sovereign is to retain any independent

functions at all, he must have a certain amount of

liberty left him in the choice of those who are called

upon to co-operate with him, it remains to be seen

how far the Sovereign is entitled to exercise this choice

in deference to a mere personal caprice on the one hand,

or to personal and private conceptions of the public

advantage on the other. At the time of the dissolution

of a Ministry, there is seldom more than a very narrow

field of selection open to the Sovereign for the nomina-

tion of a Prime Minister who shall at once command
the general confidence of Parliament, and be able to

combine with himself a number of adherents to fill

the several official departments in the Government.

\Miere the Sovereign is in any perplexity in making

his choice, the practice has of late been either to resort

to the advice of some experienced counsellor, who may
be supposed to be personally removed from the arena of

paity conflict, or to be superior to the coarser passions

aroused by these conflicts (such as was, or seemed to be,

the Duke of Wellington in the earlier part of the pre-

sent reign), or to consult the outgoing Prime Minister

as to the state and prospects of parties in Parliament,

or to make tentative overtures to a series of prominent

statesmen in order to see which among them can alone,

at the time, form a Government. The following extract

from the Duke of Buckingham's memoirs, giving a brief

report of her present Majesty's selection of Sir Robert

Peel as her Prime Minister to succeed Lord Melbourne

in 1839, represents wliat has been the customary prac-

tice of the present reign. ' Sir Robert Peel had an in-

terview with the Queen, when Her Majesty repeated



^ Statement^ of King William IV. 301

' that she had parted with her Ministers with great

' regret, acknowledging that they had given her entire

* satisfaction ; and stated that, as it bad become neces-

* sary to take some step towards the formation of

* another administration, she had sent for him at the

' suggestion of the Duke of Wellington. The conver-

* sation that followed has not been reported, but Sir

* Kobert subsequently in the House of Commons affirmed

' that no one could have expressed more fully, more
' naturally, or more becomingly, the regret which Her
' Majesty felt for the loss of her late advisers, or prin-

' ciples more strictly constitutional with respect to the
* formation of a new Grovernment.' '

The history of William IV.'s reign exhibits some

extreme instances of the active interference of the

Sovereign in the selection and dismissal of Ministers,

on grounds not, presumedly, of personal caprice, but of

independent views of public utility. In the Memoirs

of Baron Stockmar there is published for the first time

a remarkable document written by King William IV.

himself, in the year 1835, and j^urporting to be ' A
* Statement of His Majesty's general proceedings and of

* the principles by which he was guided from the period

' of his accession in 1830 to that of the recent chancre

' in the administration, January 14, 1835.' The King
relates that upon his accession to the throne he deter-

mined without any hesitation ' to maintain in the

' administration of the affairs of the country those who
* had been the confidential servants of his late brother ;'

and that on the resignation, in 1830, of that Govern-

' Memoirs of the CouHsand Cabinets of William IV. and Victoria.

By the Duke of Buckingham and Chandos. Vol. ii. p. 384.
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ment, headed by the Duke of Wellington, His Majesty

was advised by the Lord Chancellor to address himself

to Earl Grey, who consented to take upon himself the

trust proposed on the condition that a measure for the

extensive reform of Parliament should receive the

King's countenance and support. On Lord Grrey and

his colleagues bringing forward a proposition for an

increase of the Peerage ' which appeared to His Majesty

' so unreasonably extensive, so injm-ious to the charac-

' ter of that branch of the Legislature, and so degrading

' in its effects to the aristocracy of the country,' that

the King refused to acqmesce in it, the Government

resigned, and His Majesty sent for Lord Lyndhurst, the

late Lord Chancellor, and ' requested him to communi-
' cate with the Duke of WeEington and others who
' might be disposed to come to his assistance and to

' attempt to form an Administration.' After some in-

effectual attempts to accomplish the purpose, the Duke

of Wellington and Lord Lyndhurst stated to His

Majesty that their endeavours had become hopeless,

and ' advised His Majesty to resort again to Earl Grey,

' and to make the best terms he could with him with

' respect to the Peerage question, if his Lordship should

' consent to return to the direction of his counsels.'

When Earl Grey resigned, in 1834, it occurred to the

King ' that advantage might be taken of this state of

' affairs to effect a union of parties, of which the object

' should be Conservative, and this became the subject

' of communications to Lord ^Melbourne, and through

* him to the Duke of Wellington, Sir Robert Peel and
' ]Mr. Stanley.' ' After fully weighing every contin-

' gency, he determined to entrust to Viscount !Mel-

' bourne, whom he had employed in the communications.
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' the reconstruction of the Administration.' The King
then gives an account of one of the most remarkable

pieces of modern history in respect to the relation of

the Sovereign to the Ministers of the Crown,—that of

his peremptory dismissal of Lord Melbourne's Groveni-

meut in 1834, in spite of their having constant majori-

ties in the House of Commons. The death of Lord

Spencer on the 10th of November, and the consequent

elevation to the House of Lords of Lord Althorp, the

Chancellor of the Exchequer, led to Lord Melbourne's

proposing that Lord John Kussell should succeed Lord

Althorp as leader of the House of Commons. ' His
' Majesty objected strongly to Lord John Kussell ; he
' stated, without reserve, his opinion that he had not
' the abilities nor the influence which qualified him for

' the task, and observed that he would make a wretched
' figure when opposed by Sir Eobert Peel and Mr.
' Stanley.' The King objected equally, if not more, to

Mr. Abercrombie ; and Lord Melbourne persisted in

urging the nomination of Lord John Russell. *But
' His Majesty had further objections. He considered

' Lord John Russell to have pledged himself to certain

' encroachments upon the Church, which His Majesty
' had made up his mind and expressed his determina-
' tion to resist.' ' Nor did His Majesty conceal from
' Lord Melbourne that the injudicious and extravagant

' conduct of Lord Brougham had tended to shake his

' confidence in the course which might be pursued by
' the Administration of which he formed so prominent
' and so active a feature, and in its consistency.' Finally,

His Majesty made up his mind to communicate to

Lord Melbourne ' his regi'et that circumstances did

' not in his opinion justify his sanctioning the arrange-
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* ment he had proposed, or the continued existence of

* an Administration so situated ; and this intimation

* was reduced to writing, to prevent any misconception,

' and in order that His Majesty might relieve himself

' from the embarrassment of the verbal opening of a

' painful commimication.' The King adds, that he

* knows that it is, or has been, the opinion of some that

' he has acted prematurely, and that if he had agreed

' to the arrangement proposed by Lord Melbourne

' the Administration would have fallen to pieces

' and dissolved itself soon after the opening of Parlia-

' ment; >

The following words of Lord Palmerston, cited in

Baron Stockmar's Memoirs, and reproduced in Mr.

McCullagh Torrens' Life of Lord Melbourne, give a

summary view of the real facts of this dismissal.

' The Grovernment, therefore,' writes Lord Palmers-

ton, ' have not resigned, but are dismissed ; and they

' are dismissed not in consequence of having proposed

* any measure of which the King disapproved, and
' which they nevertheless would not give up, but be-

' cause it is thought they are not strong enough in the

' Commons to carry on the business of the country, and
' their places are to be filled by men who are noto-

' riously weak and unpopular in the Lower House, how-
* ever strong they may be in the Upper one. It is

' impossible not to conclude that this is a preconcerted

' measure, and therefore it may be taken for granted

' that the Duke of Wellington is prepared at once to

' undertake the task of forming a Grovernment.'
"^

• Memoirs of Baron Stochmar, vol. i. p. 314.

^ Memoirs of Baron Stochmar, vol. i. p. 309. Also Memoirs of

Lord Melhoxirnc, vol. ii. p. 38.
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Mr. Gladstone is one of the most recent critics of

William IV. in these transactions, though, in esti-

mating the constitutional character of the King's

act, he hardly displays his customary refinement of

analysis in distinguishing the kind of formal legality

which is mentioned in text-books of law, and can alone

be tested in courts of justice, from the true constitu-

tional legality which is outraged if that is done in a

single instance which, if often repeated, must entirely

impair the nature and working of the Constitution.

' The endeavour of King William IV., in 1834, to

' assert his personal choice in the appointment of a

' Ministry without reference to the will of Parliament,

' gave to the Conservative party a momentary tenure of

' office without power. But, in truth, that indiscreet

' proceeding of an honest and well-meaning man pro-

' duced a strong reaction in favour of the Liberals, and
' greatly prolonged the predominance which they were
' on the point of losing through the play of natural

' causes. Laying too great a stress on the instrument

' of Royal will, it tended not to strengthen the Throne,
' but to enfeeble it. Such was the upshot of an injudi-

' cious, though undoubtedly conscientious, use of power.''

' There is, indeed, one great and critical act, the

' responsibility for which falls momentarily or provi-

' sionally on the Sovereign ; it is the dismissal of an

' existing Ministry, and the appointment of a new one.

* This act is usually performed with the aid drawn from
' authentic manifestations of public opinion, mostly such

' as are obtained through the votes or conduct of the

' House of Commons. Since the reign of George III.

' Oleaningi ofPant Yewrtf vol, i, p. 38,
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there has been but one change of Ministry in which

the Monarch acted without the support of tliese

indications. It was when William IV., in 1834, dis-

missed the Groveniment of Lord Melbourne, which

was known to be supported, though after a lukewarm

fashion, by a large majority of the existing House of

Commons. It can hardly be said that the King's

initiative left to Sir* R. Peel a freedom perfectly un-

impaired. And, most certainly, it was a very real

exercise of personal power. The power did not suffice

for its end, which was to overset the Liberal predomi-

nance ; but it very nearly sufficed. Unconditionally

entitled to dismiss the Ministers, the Sovereign can,

of course, choose his own opportunity. He may defy

the Parliament, if he can count upon the people.

William IV., in the year 1834, had neither Parliament

nor people with him. His act was within the limits

of the Constitution, for it was covered by the respon-

sibility of the acceding Ministry. But it reduced the

Liberal majority from a number considerably beyond

three hundred to about thirty ; and it constituted an ex-

ceptional, but very real and large action on the politics

of the country, by the direct will of the King. I speak

of the immediate effects. Its eventual result may have

been different, for it converted a large disjointed mass

into a smaller but organised and sufficient force, which

held the fortress of power for the six years IS 35-41.

On this view it may be said that, if the Royal inter-

vention anticipated and averted decay from natural

causes, then, with all its immediate success, it defeated

its own real aim.'

'

' Gleanings of Past Yea/rs, vol. i. p. 231.
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It is obvious that the claim set up by William IV.

was no less than a claim despotically and iiTesponsibly

to dismiss any Ministry which would not pledge itself

to advocate a policy of which the King personally ap-

proved, and to select in its place a Ministry which would

so pledge itself. The result of a course of conduct such as

this must be, to make the Sovereign a far more potent

factor in the working of the Constitution than could be

compatible with the free action of the two Houses of Par-

liament. The claim is one, indeed, which had been set up

in a far more noxious form by so recent a Sovereign as

George III. ; and there were abundant precedents for the

same claim in earlier history. But the whole movement
of the Constitution up to 1834 had been in the direction

of preferring the automatic action of the Houses of

Parliament to the automatic action of the Sovereign.

Of course, there might be crises when, owing to contests

between the two Houses of Parliament, or to the fact

of the House of Commons at the moment not really

representing public opinion outside, a wary and astute
Sovereign could not but succeed, even while coraphano-

with the form and spirit of the Constitution, in making
his own personal will prevalent over all competing
forces. But no statesman would recommend, nor poli-

tical theorist erect into an ideal, a condition of things
as permanent which could only draw its justification

from precedents afforded by the accidental advantao-e
obtained, either by the Sovereign or by the Houses of
Parliament, in a spasm or chaos of a wholly exceptional
kind. Did such periods of strained differences between
the two Houses, or want of conformity between the
representative House and the electoral body, become
lengthened, or threaten to be permanent, the Constitu-

X 2
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tion itself must undergo a vital change. But it is only

on such an hypothesis that any justification can be

found for conjuring up so violent a mechanism for

governing the country in spite of the ascertained will

of the House of Commons, and the substitution for that

will of the will of the Sovereign. Even could the theory

implicitly advocated by those who would call the con-

duct of William IV. legal be compatible with the

working or existence of the Constitution, it is need-

less to point out how politically ^-icious it must be to

substitute the possibly immature, uninformed, or pre-

judiced opinion of an hereditary Prince for the deliberate

will of the country, as expressing itself in an incalcu-

lable nimaber of more or less organised and articulate

forms. That the act in question was at the best a

constitutional anomaly, and such as could never bear

repetition, even in what are called bad times, is proved

from the utter disuse of such an exercise of the prero-

gative during the present reign, even when the interest

of the Queen and the late Prince Consort in the strife

of political parties,—not to say in the triumph of one

party over another,—was as active as it well could be.

The Prince Consort was a specimen of what may be

looked for in a mind carefully trained and habituated

to the duties of active kingship, and he was not without

a knowledge of the limits of such activity in kingship

imposed by the English Constitution. His direct

practical concern in every political step taken or con-

templated by the Government of the day, was uninter-

mittent ; and, as has been seen in a previous part of

this chapter, the only defence of his position as a

gratuitous counsellor of the Government was that he

directly personated the Queen, and his acts must be
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looked upon as indistinguishable from hers. Neverthe-

less, in all the political crises which occmred during the

period of his married life,—not excepting those of the

Crimean War, in which Court intervention in admini-

strative affairs far exceeded the limits of discretion,

if not of right,—there is no sign that the notion of

directly superseding the Government of the day, irre-

spectively of the vote and will of the House of Commons,

ever even suggested itself to the Queen or the Prince.

Had it suggested itself, and been for a moment enter-

tained, or even had a rumour got abroad that such a

notion was afloat in Court circles, there is no doubt

that the watchful jealousy with which the influence of

the Prince Consort was habitually regarded would have

expressed itself in a form and with a determination for

which constitutional history since the time of James II.

scarcely affords a parallel.

3. The topic of the right of intervention on the

part of the Sovereign in the conduct of the Ministers

of the Crown has been to some extent anticipated in

the preceding remarks. But while it may be admitted

that the dismissal of a Grovernment which still enjoys

the favour of the House of Commons may be entirely

outside the limits of the Sovereign's right, it must still

be matter of question how far the Sovereign is entitled

to refuse to retain in his service any particular Minister,

or to control in a variety of ways, direct and indirect,

the policy of the Cabinet. It has already been hinted

that it would be unreasonable to expect the Sovereign

to continue to hold communication with a Minister

who, on purely personal grounds, had rendered himself

obnoxious ; and the test of the degree of animosity

existing between a Sovereign and a Minister which
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would morally, and therefore constitutionally, justify

the Sovereign in dismissing the Minister, is one of those

matters, peculiarly characteristic of this subject gene-

rally, which cannot be mathematically defined by law or

language, but must be naeasured by the somewhat rude

though not insufficient mechanism of public opinion

and traditional custom. The main difficulty arises when

the grounds of objection to a Minister are partly private

and i^artly public ; or rather when an alleged persistence

in some course of action connected with the discharge

of public business, and yet accidentally obnoxious to the

Sovereign, becomes a matter of personal irritation or

pique. The treatment of Lord Palmerston by the

Queen in 1850 supplies an instance of this critical state

of things ; and in weighing the case of Lord Palmerston

against the Queen, the judgment on the constitutional

right of dismissal,—not indeed at that time carried into

effect,—will differ according as it is believed that the

requirements of the Queen were or were not needlessly

or even impracticably punctilious.

Early in 1849, Her Majesty thought it necessary

to call the attention of Lord Palmerston, then Foreign

Secretary, to the principle that the ultimate control

of his office rested with the Premier ; and that the

despatches submitted for her approval must therefore

pass through the hands of Lord John Eussell, who, if

he should think they required material change, should

accompany them with a statement of his reasons. In

a letter addressed- by the Prince Consort to Lord John

Russell, on the 2nd of April, 1850, the writer notices

that the result of Lord Palmerston's management of

foreign affairs had been, that ' at a moment and in a

' conjuncture in which England ought to stand highest
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* in the esteem of the world, and to possess the confi-

' dence of all Powers, she was generally detested, mis-

' trusted, and treated with indignity by even the

' smallest Powers.' The writer goes on to add :
' As a

' Minister, the Sovereign has a right to demand from
' Lord Palmerston that she be made thoroughly ac-

* quainted with the whole object and tendency of the

* policy, to which her consent is required ; and having
* given that consent, that the policy be not arbitrarily

' altered from the original line, that important steps

' be not concealed from her, nor her name used with-

' out her sanction. In all these respects Lord Palmerston
' has failed towards her ; and not from oversight or

' negligence, but upon principle, and with astonishing

' pertinacity, against every effort of the Queen. Be-
* sides which, Lord Palmerston does not scruple to let

* it appear in public as if the Sovereign's negligence in

' attending to the papers sent to her caused delays and
' complications.' The final result of the Queen's and

the Prince's discontent with the conduct of Lord

Palmerston was the communication of the following

memorandum from the Queen :

—

' Osborne, 12th August, 1850.

' With reference to the conversation about Lord
* Palmerston which the Queen had with Lord John
' Kussell the other day, and Lord Palmerston's dis-

* avowal that he ever intended any disrespect to her

* by the various neglects of which she has had so long

' and so often to complain, she thinks it right, in order

* to prevent any mistake for the future, to explain what
* it is she expects from the Foreign Secretary. She
* requires:—L That he will distinctly state what he
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' proposes in a given case, in order that the Queen may
' know as distinctly to what she has given her Koyal
' sanction. 2. Having once given her sanction to a

' measure, that it be not arbitrarily altered or modified
' by the Minister. Such an act she must consider as

' failm'e in sincerity towards the Crown, and justly to

' be visited by the exercise of her constitutional right

' of dismissing that Minister. She expects to be kept
' informed of what passes between him and the foreign

' Ministers, before important decisions are taken, based
' upon that intercourse ; to receive the foreign des-

' patches in good time, and to have the drafts for her
' approval sent to her in sufiBcient time to make herself

' acquainted with their contents before they must be
' sent off. The Queen thinks it best, that Lord John
' Russell should show this letter to Lord Palmerston.' ^

When, in the December of 1851, the circumstances of

Lord Palmerston's conversation with Count Walewski in

reference to the cou^ d^etat occm-red, as already de-

tailed, the Queen wrote the following note to Lord John
Russell, which no doubt was the real stimulus which

impelled Lord John Russell to insist on Lord Palmers-

ton's resignation of office :

—

'Osborne, 13th December, 1851.

.

' The Queen sends the inclosed despatch from Lord
' Normanby to Lord John Russell, from which it ap-

' pears that the French Grovernment pretend to have
' received the entire approval of the late coup d'etat by
' the British Grovernment as conveyed by Lord Palmers-
' ton to Count Walewski. The Queen cannot believe in

' Life of tlie Prince Contart, vol. ii. p. 305.
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* the truth of the assertion, as such an approval given by
' Lord Palmerston would have been in complete contra-

' diction to the line of strict neutrality and passiveness

' which the Queen had expressed her desire to see followed

' with regard to the late convulsions at Paris, and which
* was approved by the Cabinet, as stated in Lord John
* Eussell's letter of the 6th instant. Does Lord John

' know anything about the alleged approval, which, if

' true, would again expose the honesty and dignity

' of the Queen's Grovernment in the eyes of the world ? ' ^

On the 3rd of February, 1852, Lord John Kussell,

in the course of accounting for Lord Palmerston's

resignation, read to the House of Commons for the first

time the Queen's Memorandum of August, 1850. In

case it might be supposed that Lord Palmerston, by

not sending in his resignation at the time of receiving

the Memorandum, acquiesced in the censure it implied,

and approved the constitutional usage on which it

implicitly purported to rest, it is necessary to give his

own account of the transaction, as appearing from a

letter of his to Lord Lansdowne, written in October,

1852, with reference to a conversation with the Duke
of Bedford, published in Mr. Evelyn Ashley's Life :

—

' I said to the Duke that I thought it was very

* unhandsome by me, and very wrong by the Queen,

' for him, John Eussell, to have read in the House of

' Commons the Queen's angry Memorandum of August
' 1850, hinting at dismissal. In regard to the Queen, he
' was thus dragging her into the discussion, and making
* her a party to a question which constitutionally ought
' to be, and before Parliament could only be, a question

' Life of the Pnnee Consort, vol. ii. p. 412. (The italics arc as

printed in the Life.)
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between me and the responsible adnser of the Crown ;

and I said that this mention of the Queen as a party

to the transaction had given rise to newspaper remarks

much to be regretted, and which the Prime Minister

ought not to have given an occasion for. I said that, as

regards myself, the impression created by his reading

that Memorandum was, that I had submitted to an

affront which I ought not to have borne ; and several

of my friends told me, after the discussion, that they

wondered I had not sent in my resignation on receiving

that paper from the Queen through John Eussell. ]My

answer to those friends, I said, had been that the

paper was written in anger by a lady as well as by a

Sovereign, and that the difference between a lady and

a man could not be forgotten even in the case of the

occupant of a throne ; but I said that, in the first

place, I had no reason to suppose that this Memoran-
dum would ever be seen by, or be known to anybody

but the Queen, John Eussell, and myself; that,

secondly, my position at that moment, namely, in

August 1850, was peculiar. I had lately been the

object of violent political attack, and had gained a

great and signal victory in the House of Commons
and in public opinion : to have resigned then would

have been to have given the fruits of victory to

adversaries whom I had defeated, and to have

abandoned my political supporters at the very

moment when by their means I had triumphed.

But, beyond all that, I had represented to my
friends, by pursuing the course which they thought I

ought to have followed, I should have been bring-

ing for decision at the bar of public opinion a

personal quarrel between myself and my Sovereign

—
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* a step which no subject ought to take, if he can

' possibly avoid it ; for the result of such a course must
* be either fatal to him or injurious to the country. If

' he should prove to be in the wrong, he would be ir-

' retrievably condemned ; if the Sovereign should be

' proved to be in the wrong, the Monarchy would

* suffer.'
•

In commenting on these transactions, of course the

questions are distinct as to whether the Sovereign has a

right to have personally submitted to him, at any cost

of delay and trouble, all the 28,000 despatches received

—as stated by Lord Palmerston, and admitted by the

Prince Consort—during such a year as 1 848, with a view

to the correction, amendment, and further reconsidera-

tion of the replies to them ; and whether, assuming the

demand to be a proper one, non-compliance with it is a

ground for dismissal. There is, no doubt, a current

underlying assumption in some quarters that the

Sovereign is entitled to interfere more actively and

personally in foreign affairs than in other administrative

matters. The incessant attention to them, and the real

acquaintance with them, manifested by the late Prince

Consort, the family relationships by which so many of

the European monarchs are bound together, and the

diplomatic usages of centuries, as well as the chronic

inattention of the general public in ordinary times to

matters outside the country, are causes which, in the

aggregate, have no doubt tendud largely to expand the

sphere of the English Sovereign's action in foreign

policy, as contrasted with what is recognised as allow-

able in Home or Colonial affairs. But the recent public

' Life of Lord Palmerston, vol. i. p. 329.
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concern which has been stirred even in complicated

questions, affecting not only peace and war, but the

equilibrium of the Eiu-opean Powers, seems to indicate

that the age of private diplomacy and irresponsible

correspondence conducted by Sovereigns or their agents

is passing away. Constitutionally considered, there

can be no reason whatever alleged in favour of a larger

amount of interference on the part of the Sovereign

with Ministers responsible to Parliament in foreign

matters than in the case of home matters. The one

and the other equally depend for their ulterior manage-

ment, as well as for the supply of all moneys needed to

enforce a policy, not only on the concurrence but on

the active superintendence of both Houses of Parlia-

ment. So long as the initiative of each political step

rests with the responsible Goverament, Parliament

retains in its own hands the power of generally guiding

the policy, controlling expense, enforcing publicity as

may seem expedient from time to time, and suspending

or terminating negotiations when it chooses. But

when, behind the responsible Ministers, there is a subtle,

undefined, and therefore unlimited influence, constantly

playing on the deliberate counsels of those who are

bound to give an intelligible explanation of every step

taken to Parliament and to the country, and when this

influence is not of the mere formal consultative sort,

which can be at once evaluated and therefore discounted,

but, by the necessity of the case, takes all the innumer-

able shapes of suggestions, detailed schemes, minute

criticisms, incidental observations, and the scarcely

concealed show of far-sighted political aims not coinci-

dent with the policy either of the Cabinet, or of Parlia-

ment, or of the country,—or at least in many points
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divergent from that policy,—there is a factor introduced

for which no theory of the English Constitution in its

present form can possibly find a place. It is, indeed, a

factor which, so far as it operates, must to that extent

be the very negation of the Constitution, and steadily

tend to its destruction.

It has already been seen that on more than one

occasion, especially during the Crimean war, the Prince

Consort, who, on the most favourable hypothesis, must

be looked upon as representing the Queen, exceeded

even the bounds of advice, suggestion, or criticism,

when corresponding with the Ministers of the Crown ;

and, by endeavouring to exert a direct influence on the

Ministers in relation to Parliament, hampered their

independence and confused their sense of Parliamentary

responsibility. The following letter, addressed by the

Queen herself to the Prime Minister, Lord Aberdeen,

when, at a critical moment of the Crimean war, his

Lordship had thought it his duty to mitigate in the

House of Lords Lord Lyndhurst's denunciation of the

Eussian encroachments, is the strongest known instance

which the present reign supplies of intrusion on the

part of the Sovereign on a field of free action which

the Constitution has done its utmost to hedge about and

protect from every sort of solicitation which is not of

an open and directly accountable kind :

—

' The Queen is very glad to hear that Lord Aberdeen
* will take an opportunity to-day of dispelling misap-
' prehensions which have arisen in the public mind in

* consequence of his last speech in the House of Lords,

* and the effect of which has given the Queen very
' great uneasiness. She knoAvs Lord Aberdeen so well,

* that she can fully enter into his feelings, and under-
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* stand what he means ; but the public, particularly

* under strong excitement of patriotic feeling, is im-
* patient and annoyed to hear at this moment the First

* Minister of the Crown enter into an impartial exami-

' nation of the Emperor of Russia's character and

* conduct. The qualities in Lord Aberdeen's character

' which the Queen values most highly, his candour and
* his courage in expressing his opinions, even if opposed

' to general feelings at the moment, are in this instance

' dangerous to him, and the Queen hopes that in the

* vindication of his own conduct to-day, which ought to

' be triumphant, as it wants in fact no vindication, he

' will not undertake the ungrateful and injurious task

' of vindicating the Emperor of Eussia from any of

' the exaggerated charges brought against him and his

' policy, at a time when there is enough in that poHcy

' to make us fight with all our might against it.'
^

Of course it is well known that attempts have been

made of late in some quarters to give a theoretical

justification to these confessedly novel relations between

the Sovereign and the Ministers of the Crown. A
leno-thy exposition of the true attitude which ought to

be maintained by the English Sovereign is contained

in some of the writings of the late Baron Stockmar,

re-published in Mr. Theodore Martin's * Life of the

' Prince Consort.' This Life is published ' with the

' sanction ' of the Queen ; and !Mr. Martin, in charac-

terisinc the most outspoken discom-se on the subject,

part of which forms the second of the subjoined extracts,

speaks of it as 'a vigorous constitutional essay ' and

as ' a remarkable letter, in which the deepest student of

' Life of the Prince Consort, vol. iii. p. 77.
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' our political history will find much to learn and profit

' by.' In spite, however, of the sympathetic attention

paid to all the utterances of the Baron by the Prince

Consort and by Mr. Theodore Martin, it is not necessary

to impute to the Royal personages directly concerned

either an unqualified approval of any of the doctrines

asserted, or even any want of perception of the ignorance

of English constitutional history which the Baron's

statements disclose. It is sufficient to note that the

doctrines in question have as it were been floating in

the air at Court for several years ; that no distinct

repudiation of any one of them is contained in the

numerous published replies and letters of the Prince

Consort ; and that some conspicuous acts, both of the

Prince Consort and of the Queen, are, to say the least

of them, not inconsistent with the supposition that

Baron Stockmar's views were looked upon with favour.

Recent utterances in the Houses of Parliament on the

part of fulsome panegyrists of the Court, or idealistic

adulators of the English Monarchy as likely to become
ultimately the sole saviour of society, are entirely in

harmony with Baron Stockmar's conceptions, and give

weight to the suspicion that an organised attempt has

been, or is being, made to take advantage of a lull of

party controversy and political enthusiasm to supersede

the well-established notion of purely Parliamentary

Government by an ill-defined and long-discarded notion

of Grovernment by Parliament with the assiduous aid

of the Royal Prerogative, or by an irresponsible exercise

of the Royal Prerogative alone. The particular pas-

sages in Baron Stockmar's letters above alluded to are

as follows :

—
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' Dec. 27, 1845.

' Since the theory of the Constitution has been
' brought more into harmony with the spirit and the

' wants of the age, its practical working has retrograded

* just as much as its theory has advanced, Whigs and
' Tories saw that from the moment the democratic

' element became so powerful there was only one thing

' which could keep this element within safe bounds, and
* prevent it from swallowing up first the aristocracy,

' and then itself. This one thing was the upholding

* and strengthening of the autonomy of the Monarchi-

' cal element, which the fundamental idea of the Eng-
* lish Constitution had from the first conceded to Eoyalty,

' and indeed concedes in theory up to the present hour.

* But, unfortimately, Peel has done nothing towards

* this upholding and strengthening ; the most that can

* be said of him is, that he has not helped to make
' Royalty weaker than it was when handed over to him
* by Melbourne. In reference to the Crown the secret

' is simply this. Since 1830 the executive power has

' been entuT-ly in the hands of the Ministry, and these

' being more the servants of Parliament—particularly

' of the House of Commons—than of the Crown, it is

* practically in the hands of that House. This is a

' distortion of the fundamental idea of the English

' Constitution, which could not fail to grow by degrees

' out of the incapacity of her Sovereigns rightly to

' understand and to deal with their position, and out of

* the encroachments on their privileges by the House
' of Conamons. This perversion of the fundamental

* idea of the English Constitution is fraught with this

' great mischief for the State, that the head of the

* Ministry for a time can only be the head of a party, and
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* consequently must only too often succumb to the

* temptation of advancing the imagined interests of his

* party to the prejudice of the public weal. To coun-

* teract on the part of the Crown this injurious tendency

* must at the present moment be a difficult task, inas-

* much as Ministers and Parliament will construe the

* legal powers of the Crown in accordance, not with

* the original spirit of the Constitution, but with the

practice which has prevailed since 1830. Still, the

* right of the Crown to assert itself as permanent head of

' the Council over the temporary leader of the Ministry,

* and to act as such, is not likely to be gainsaid even by
' those who regard it through the spectacles of party.' ^

'Jan. 22, 1854.

* Even in England all that is generally known is

' the position of the Throne towards the Legislature.

' Its position in Government proper,—in the Cabinet

' towards the responsible Ministers, has (especially since

' 1830) fallen more and more into an obscurity, which
' leads to misconceptions, and from them to absurd
* mischievous assertions, which are incompatible with
* the subsistence of Constitutional Monarchy. As the

' rights of the Crown in England are assured more by
* the traditions of ancestry and usage than by written

* laws, their continuance in their integrity is continu-

' ally menaced, and Constitutional Monarchy has since

'• 1830 been constantly in danger of becoming a pure
' Ministerial Government. In theory one of the first

' duties of Ministers is to protect and preserve intact

' the traditional usages of Royal prerogative. . . .

' Life of the Prince Consort , vol. i. p. 314.

Y
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' Our "VSTiigs, again, are nothing but partly conscious,

' partly unconscious Eepublicans, who stand in the same
' relation to the Throne as the wolf does to the lamb.
* And these Whigs must have a natm-al inclination to

' push to extremity the constitutional fiction—which,

* although undoubtedly of old standing, is fraught with
' danger—that it is unconstitutional to introduce and
' make use of the name and person of the irresponsible

' Sovereign in the public debates on matters bearing

* on the Constitution. But if the English Crown permit
* a ^Miig Ministry to follow this rule in practice, without

' exception, you must not wonder if in a little time
* you find the majority of the people impressed with

* the belief, that the King, in the view of the law, is

* nothing but a mandarin figure, which has to nod its

* head in assent, or shake it in denial, as his ^Minister

' pleases. Now, in oiu- time, since Eeform, the extinc-

* tion of the genuine Tories, and the growth of those

* politicians of the Aberdeen school, who treat the ex-

' isting Constitution merely as a bridge to a Eepublic,

' it is of extreme importance, that this fiction should

* be coimtenanced only provisionally, and that no oppor-

* tunity should be let slip of vindicating the legitimate

' position of the Crown. And this is not hard to do,

* and can never embarrass a Minister, where such

* straightforward loyal personages as the Queen and the

* Prince are concerned. For the most jealous and dis-

* trustful Liberalism, in any discussion about the definite

' interpretation of the law of Eoyal prerogative, must

l^e satisfied, if this be placed no higher than a right

' on the part of the King to be the permanent Pre-

' sident of his Ministerial Council. . . . Ministerial

' responsibility in these days, for such Ministers as are
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' incapable, and at any rate for such as are uuscrnpulou?,

* is a mere bugbear. The responsible Minister may do
* the most stupid and mischievous things. If they are

* not found out, he may even continue to be popular

;

' if they do come to light, it only costs him his place.

* He resigns or is removed,—that is all,—the whole
' punishment, the whole restitution made for the mis-

* chief done to the common weal. But who could have

* averted, whose duty was it to avert, the danger, either

* wholly or in part ? Assuredly he, and he alone, who,
' being free from party passion, has listened to the voice

* of an independent judgment. To exercise this judg-
* ment is, both in a moral and constitution?.! point of

* view, a matter of right, nay, a positive duty. The
* Sovereign may even take a part in the initiation and
* the maturing of the Grovernment measures ; for it

* would be unreasonable to expect that a King, himself

' as able, as accomplished, as patriotic as the best of

' his Ministers, should be prevented from making use

' of these qualities at the deliberations of his Council.

* In practice, of course, the use so made will be as

* various as the gifts and personal character of the

* occupants of the throne are various ; and these are

' decided not merely by the different degrees of capa-

' bility, but also by their varieties of temperament and
* disposition. Although the right has, since the time
* of William III., been frequently perverted and exer-

' cised in the most pernicious way, since 1830, on the

* other hand, it has scarcely been exercised at all, which
* is fundamentally less injurious to the State than in the

* other case. At the same time it is obvious, that its

* judicious exercise, which certainly requires a master

' mind, would not only be the best guarantee for Con-

T 2
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stitutional ^lonarchj, but would raise it to a height

of power, stability, and symmetry, which has never

been attained. At the same time, in the face of the

exercise of this merely moral right of the Crown, the

responsible Ministers may, so far as the substantial

import, the excellence, and fitness of their measures

are concerned, act with entire freedom and indepen-

dence. The relation between Sovereign and Ministers

becomes quite diSereut, whenever the former has to

decide as to the carrying out of a measure which he

has already sanctioned : for then he is primarily

charged with a constitutional control of the honesty

and loyalty of ins Ministers, which is exercised most

safely for the rest of them through the Premier.

Thus, then, do I vindicate for the Sovereign the

position of a permanent Premier, who takes rank

above the temporaiy head of the Cabinet, and in

matters of discipline exercises supreme authority ; and

in this way I bring into harmony with the Constitu-

tion a well-known saying of Palmerston's in his reply

to Lord John in the debate on his dismissal, " I con-

" cede to the Minister not only the power to dismiss

"every member of the Cabinet, but also the right

"to dismiss them without any explanation of his

" reasons." '

'

It would be a superfluous task to criticise word for

word the language of these letters, or to compare closely

the doctrine enunciated in them with the theory of the

English Constitution as presented by all the best known
and most authoritative expounders of it. The whole

question between Baron Stockmar's views and the views

' Life of the Prince Contort, vol. ii. pp. 545-550.
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which have hitherto been familiar is, whether, for pur-

poses of administration and of initiating and guiding

legislation, there is or is not some authority outside the

body of the responsible Ministers of the Crown which is

legitimately entitled to control the action of those

Ministers, and yet which itself is subject to no responsi-

bility of any kind. The undoubted course of the de-

velopment of the English Constitution, from the epoch

of its true modern foundation at the Eevolution, has

been towards extending the responsibility of Ministers

and annulling all responsibility in the Sovereign. It

was not before the House of Hanover was firmly esta-

blished on the throne, not only by law, but by public

sentiment and traditional usage, that it can be said that

the Sovereign was really liberated from all recognisable

responsibility to Parliament and the country. The
Declaration of Eights and the Act of Settlement—as

interpreted by all the circumstances of the Civil Wars
and the Eevolution, and by the other documents (such

as the Petition of Eight) which grew out of and were

the expression of some of the most signal of those cir-

cumstances,—were ever before the eyes of the people as

constituting the written terms of a formal contract

between the Sovereign on the one hand, and the Houses

of Parliament, as representing the country, on the

other. The existence of this idea of contract or engage-

ment does not depend for its validity on the casual

value and prevalence of abstract theories on the origin

of society, or on what is known as the ' Social Contract.'

It was merely felt, universally and strongly, that if the

country had definite duties towards the Monarch, the

Monarch equally had definite duties towards the

country. One conveniently arranged and systematised
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list of these duties on the part of the Monarch was con-

tained in the celebrated documents to which first the

Eevolution, and then the fresh settlement of the Suc-

cession, gave rise. But the gradual establishment on

the throne of the Hanoverian family, and its solidifi-

cation, for the purposes of popular sentiment, in the

person of Greorge III., have in fact silently altered

the conditions of the Sovereign's tenure. Though it is

still disputed in some learned quarters whether the

adoption by the Sovereign of the Eoman Catholic faith,

or of some other creed not conformable to the standards

of the Church of England, would ijpso facto involve a

forfeiture of the Crown, there is in truth no opening

left by which the Sovereign could, apart from the

co-operation of responsible Ministers, so infringe any

written or unwritten article of the Constitution as to

weaken his legal position. This change has been only

rendered compatible with the progress of public free-

dom by substituting at every point a wholly unprece-

dented amount of several and joint responsibility in the

advisers of the Crown, for all responsibility of the

Sovereign. The place in which such errors as those of

Baron Stockmar lurk is where it is supposed, either that

this process of substitution is not yet complete, or that,

if in appearance complete, it is not a real substitution

at all, but merely a confusion of responsibility between

the Sovereign and his advisers. The only remaining

hypothesis—namely, that there is some authority which

for some purposes is wholly irresponsible, and therefore

may become as tyrannical or capricious as the accidents

of personal character may determine,—is obviously an

impossible one, inasmuch as the truth of it would drive

the English Constitution some five centuries backward.
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The real difficulty which appertains to the question,

and which probably was the one unconsciously felt by

Baron Stockmar, was how to find for a really intelli-

gent, well-educated, and patriotic Sovereign any place

at all commensurable with his personal dignity and the

due use of his faculties in such a Constitution as that

which the British Constitution has become, where all

responsibility, and therefore all freedom of political

action, is shifted from the Sovereign to the Ministers of

the Crown. There is no doubt that the functions of

government are more limited in the case of the occu-

pant of the Throne than in the case of any other English

citizen. But this is no reason why, in order to provide

a field of activity for an energetic Sovereign, the Con-

stitution should be invaded, any more than why an im-

pulsive soldier or minister of religion should overstep

the limits of his proper professional activity, and intrude

into work which can only be effectively discharged by

others. It has, however, often been pointed out that,

even for a Sovereign who would preserve the freedom

of the Ministers of the Crown unimpaired by any sort

of interference, however subtle or courteous, and who

would sternly abstain from all independent action out-

side the region marked out by the Constitution, there

still remains enough to be done to afford almost infinite

ground for public gratitude or public censure. The

mere capacity of appreciating the distinctions of party,

and in critical moments facilitating the solutions which

alone can terminate, in a way beneficial to the country,

party conflicts, without being immeshed in the tangles

of party alliances, or, on the other hand, entertaining a

cynical indifference to the contests of the national and

Parliamentary life, is a rare gift to inherit by nature,
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and is a hard attainment to acquire by culture. The
possession, however, of such a capacity, and of the

faculty of social discernment which shall enable him
who above all others must not only lead society, but

largely prescribe the current standard of morality and

even of public taste, unerringly to distribute rewards

and distinctions of that class for which Parliamentary

responsibility is wholly insufficient as a mode of check

or control, is surely one of the richest boons which can

fall to the share of any human being, and one for the use

of which no situation but that of a Throne can find ade-

quate room. Brilliantly attractive as must still remain

the arena of active government, it does not, in truth,

yield to, or even compete with, the opportunity of

public service and benevolent well-doing still preserved

to the Sovereign by the occupations of which no politi-

cal constitution can deprive him.

4. When once the principle of the responsibility of

the Ministers of the Crown to Parliament has been

firmly established, there is scarcely any opening left

for the irresponsible action of the Sovereign in entire

independence of the help or agency of persons who
may be made accountable to Parliament. In fact, the

opportunities of free action left to the Sovereign are

limited to oral speech and written correspondence. It

has scarcely been attempted as yet to put any shackles

on the private conversation or the public utterances of

Royalty ; but the region of correspondence covers a large

part of diplomacy, and, in view of the ignorance pre-

vailing in one coimtry of the constitutional forms and

restrictions existing in another, as well as of the pecu-

liar family, or at the least personal, relationships which
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are held to bind together the persons and dynasties

occupying the several European thrones, there is a real

ground of fear either that the conduct of correspon-

dence between this Grovernment and foreign Govern-

ments should be at times entirely taken out of the hands

of responsible Ministers, or that the correspondence of

those Ministers should be conducted with all the di.<-

advantages of the co-existence of a secondary and simul-

taneous correspondence, which may be out of harmony

with the former. It has already been seen that on a

memorable occasion the Prince Consort took upon him-

self to warn the Emperor of the French as to the con-

sequences of making too cordial overtures of friendship

towards the Grand Duke Constantine, who was expected

on a visit to Paris. In this case, the formality was

gone through of submitting the communication to the

responsible Ministers before it was despatched ; but it

was noted that this scrupulous precaution did not rob

the act of its character of initiating and formulating a

policy in such a way as indirectly to influence Ministers

far more powerfully than was probably intended. In

the late Russo-Turkish war there were, similarly, con-

stant reports floating about as to autograph letters

passing between the Queen and, now the Emperor of

Eussia, now the Sultan of Turkey. No doubt all these

reports were false ; but the possibility of their existence

points to a real constitutional danger against wliich it

scarcely seems possible to provide any formal and legal

security. Should the danger ever become a real and

pressing one, the remedy must be sought in a more
stringent insistence on the part of Parliament on pub-

licity in the conduct of foreign policy, and in the growth
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among foreign nations of an intelligent understanding

of the real constitutional impotency of the English

Sovereign.

Attention has been called of late to another field,

in which the personal activity of the Sovereign may
possibly expatiate independently of the advice or con-

cert of responsible advisers. During the wars of 1878-

1879 in Afghanistan and Zululand, rumours prevailed

that the Queen had been personally and directly com-

municating with the Viceroy of India, with Lord

Chelmsford, commanding the forces in Xatal, and with

the family of Sir Bartle Frere, the High Commissioner

of Natal. The policy of the Viceroy and of the High

Commissioner was at the time matter of public discus-

sion, and it was alleged or insinuated that the corre-

spondence of the Queen in each case either had a direct

political bearing, or at least conveyed some expression

of opinion in reference to acts that had been done, which

went beyond the limits either of mere general interest

in the progress of events, or of sympathy for disasters

which had been incurred. Though for a long time the

Government refused to condescend to explain what had

really taken place, yet at length the facts all came out,

and the explanation of them afiforded by the Govern-

ment, and generally well received on all sides of the

House, has a permanent interest in view of the probable

recurrence at similar crises of like rumours and appre-

hensions. In a debate which took place in the House

of Commons on May 13, 1879, in which the whole

question of the recent use of the Royal prerogative was

brought under discussion, the Chancellor of the Ex-

chequer, Sir Stafford Xorthcote, explained that ' at a
' moment of great anxiety, when Her Majesty's troops
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* had met with a great disaster, when there was great

* loss of life and great anxiety, the Government were so

' far from expressing their censure or their want of

' confidence in our representatives in South Africa, that

* they felt it to be their duty to defend them in the re-

* sponsible positions which they filled. Her Majesty,

' who is always ready with a kind word, sent a message
' in general terms of sympathy, and an expression of

' confidence that her troops would redeem their credit

* and save themselves from the difficulties in which they

' were placed, and that her Administrator and Governor
' would be able to bring them out of their embarrass-

' ments.' ' I do not think,' added the Chancellor of the

Exchequer, 'that any one can make a serious charge out

* of that.' Towards the close of the debate, Mr. Cross, the

Home Secretary, further said :
' It is only right to the

* House and to the country that I should state at once
' what I have the Queen's authority to state, and I re-

* ceived only to-day, that in the communication Her
' Majesty made to Lady Frere she did express, as she

' was bound to do, her deepest sympathy with the diffi-

' culties and dangers with which Sir Bartle Frere had
' had to contend ; but her communication was couched
' in tlie most general terms, and there was nothing in

' it to lead him to suppose that Her Majesty wished to

' recommend any line of policy to be taken.'

With respect to the report of the Queen's private

communication with the Viceroy,—which Sir Stafford

Northcote admitted, both by distinct allegation, and by

the scrupidous care with which he examined and re-

counted all the circumstances appertaining to it, to be

matter of relevant constitutional inquiry,—it is satisfoc-

tory to narrate both the dream and the interpretation
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of it in Sir Stafford Northcote's own laneruagfe in the

course of the same debate :

—

' With regard to the case of the Indian telegram, I

am bound to say that it is a matter requiring a

moment's consideration. The charge against the

Government is made in a very remarkable article con-

tributed to one of the numerous periodicals of the day

by a gentleman whose name is very well known to us

all as a special correspondent and an admirable writer,

Mr. A. Forbes, whose descriptions we all read with

interest and pleasure. Whether he is an equally great

constitutional authority is, of course, another question.

His article is entitled " Some Plain Words about the

" Afghan Question," and gives an account of the origin

of the war. He states that Lord Lytton was desirous

of bringing about a quarrel with the Ameer, and that

he was unnecessarily pressing upon the Home Grovern-

ment, who were themselves unwilling to take the step,

the necessity of hostilities with Afghanistan. Mr.

Forbes proceeds to say, " While working in this fashion

" on his own account. Lord Lytton was pleading with

" Lord Cranbrook for his sanction for an immediate
" declaration of war," and, after a few more sentences,

he adds that while applying unsuccessfully through the

official and constitutional channel, " it is not generally

" known, but it is true, that the Viceroy has been in

" direct communication with Her Majesty. How copi-

" ous his message was may be judged from the fact that

" a single telegram was so long that the cost was 1,100

" rupees." These words are placed in italics, and a

great writer does not usually place his words in italics

unless he wishes to direct particular attention to that

of which he is writiner. It is obvious that the mean-
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ing of the paragraph is this—that Lord Lytton, desir-

ing to bring about the acceptance of a certain policy,

and finding himself unable to persuade the Ministry

by argument, addressed himself directly to the Queen
that he might obtain Her Majesty's support in order

to carry his object. If that charge is true, it is a

most serious one, and an offence trenching upon the

privilege of Parliament and the Constitution of the

country ; but there is no foundation whatever for it.

It is perfectly true that a long telegram was sent to

Her Majesty ; but what was the date of that message,

and what were the circumstances in which it was sent ?

I have been favoured with a sight of that telegram,

and am perfectly acquainted with it. I will describe

its nature and purport. It is dated November 26, and

the war had begun five days previously, on November
21. It is a telegram describing in tolerably succinct

phrases the advance of the various columns of the

forces. It mentions the advance at all points, on the

morning of the 21st, of the three Generals, and specifies

for the information of Her Majesty the nature of tlie

operations intended. There is not one word upon the

causes of the war, nor any mention of political matters

in the whole telegram. It is merely a despatch for-

warded at the moment when the movements were

occurring, in order that Her Majesty might receive

early and authentic intelligence of what was happen-

ing. That is the whole state of the case with reference

to that mysterious telegram ; and in reply, Her Majesty
simply expressed her gratification at the conduct and
success of the troops. This telegram was not sent by
Her Majesty without being first communicated to and
approved by Her Majesty's Ministers. I really wish to
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* ask the House what they consider to be the position

' and the rights and duties of the Sovereign. Are they

' of opinion that it is improper that Her Majesty should

' be in any wav in the receipt of intelligence as to inter-

* esting and important events that are going on ? Are
' they of opinion that she is never to write a private

' letter or express an opinion of her own upon any matter

* which seems to call for an expression of her sympathy
' with those who are in trouble ? Is it possible to sup-

' pose that one who has held and who holds so important

' a position as the Queen of England, one who has had
' all her experience, one whose right it is, as the hon.

' member for Liskeard has said, "to be consulted, to en-

* " corn-age, and to warn," is to be deprived of all means
' of information as to the real state of affairs in this

' country or anywhere else? I maintain that that

* position is utterly untenable. We have seen in some
' of the language used to-night to what absurd and
* ridiculous lengths such pretensions may be pushed.

' It appears that Her Majesty may not even be informed

' as to the details of what occurs in this House or of

' what happens within her own Cabinet. I really wonder
' at the views which hon. gentlemen have expressed. I

' think I may say, in answer to all these charges, that

' the character and the history of the present reign and
* the present Sovereign are in themselves a suflBcient

* refutation of them.'

Lord Hartington, the recognised leader of the party

in opposition, referring to the Chancellor of the Ex-

chequers explanation of the facts of this correspondence

with the Indian Grovernmeut, said that ' it would have
* prevented a great deal of misapprehension if we had
* had in the first ins*"ance the explanation which has
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' been given to-night.' He added, with respect to * the

' alleged correspondence with Sir Bartle Frere,' ' I cannot
* say that, as the facts are before us, there is anything in

* them to give rise to any constitutional jealousy on the
* part of this House.'
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Skctiox III.—The Ministers of the Crowk an75

Parliament.

It is not to be wondered at that no constitutional topic

has attracted more attention of late years than that of

the true relation between the Ministers of the Crown

and Parliament. In the first place, this relation is by

its nature of the most subtle kind, and sets at defiance

any attempt at legal definition. In the second place,

no analogy or precedent for the character of the relation,

as it exists in England at the present day, is supplied

by the experience of any other country. In other

countries the Ministers of the Crown occupy a position

either entirely outside the representative Assemblies, as

in the United States ; or in only casual and desultory

connection with them, as under even such free Consti-

tutions as those of France and Italy ; or one which is

practically adverse to the representative Assemblies, in

reference to which the Ministers merely personate the

competing and conspicuously jealous attitude of the

Crown,—a state of things which seems to be represented

in the German Empire. In the third place, the rela-

tion as it exists in England at the present moment has

been in fact only recently and rapidly developed. It is

still, in fact, in process of formation, and may yet have

to undergo many a fresh metamorphosis.^

' It is at present rather a matter of customary constitutional

practice than of strict legal necessity that the Ministers of the

Crown, or even the Members of the Cabinet, should have seats in

either House of Parliament. It still sometimes accidentally hap-

j^ens that, owing either to the necessity of a Minister of the Crown
vacating his seat (under the Statute of Anne) when appointed to his

office, or to the temporary misadventures of a general election,

a Minister of the Crown is sometimes without a seat in either House
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The leading characteristic of the relationship between

Ministers and Parliament in England is, that the con-

nection between the personality of the Ministers and

the two Houses of Parliament is partly assumed to be,

and partly is of necessity, as intimate, as capable of fine

adjustments to mutual and changing susceptibilities on

both sides, and as flexible, not to say transitory, as con-

stitutional machinery could make it. It is not, of

course, true that a relationship of this sort is ever

attained, even for a time. The competition of parties

in the Houses, the play of individual divergence or

eccentricity, the intrinsic difficulty of securing perma-

nent co-operation either within the Ministry, or among
its supporters, or among its organised opponents, all

tend to render the position of a Ministry towards Parlia-

ment in any given time far more flickering and uncer-

tain than the above theory assumes. But there is no

doubt that in England,—and that increasingly,— confi-

dence and not distrust, unity and not division of action,

cohesion and concentration in performance, even where

even when Parliament is sitting. Sir Hardinge Giffard, Solicitor

General in Lord Beaconsfield's Government, was for some montlis in

office before he succeeded in getting a seat. It is curioiis that there

does exist a statutory limitation in the other direction, which, by

a strange anomaly, is thrust '"nto the middle of the *Act for tlie

Better Government of India ' of 1858, which Act contemplated the

addition of a lifth principal Secretary of State. In view, ajjparently,

of some jealousy of undue Government influence in the House of

Commons which might thereby result, the fourth section of the Act

enacts that ' after the commencement of this Act any four of Her
' Majesty's principal Secretaries for the time being, and any four

* of the Under Secretaries for the time being to Her Majesty's
• principal Secretaries of State, may sit and vote as members of the
' House of Commons, but not more than four sucli principal Secre-

taries and not more than fotir such Under Secretaries shall sit as

' members of the House of Commons at the same time.'

Z
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following upon long distraction of counsels, represent

the ideal attitude of Parliament and the Ministry when
concerting together either for legislative or administra-

tive purposes. The Ministry of the day appears in

Parliament, on the one hand as personating the Crown

in the legitimate exercise of its recognised prerogatives,

and on the other hand as the mere agent of Parliament

itself, in the discharge of the executive and administra-

tive functions of government cast upon them by law.

In respect of this last-named capacity, it is obviously of

the greatest advantage that Parliament should have

close at hand the personal officials who are charged with

carrying on its own work. So much is recognised even

in those countries where the least amount of concerted

action seems to prevail as between the executive and the

legislative authorities. It is rather where the jNIinistry

are charged with exercising in the name of the Sovereign

those acts of prerogative which Parliament is incom-

petent itself to perform directly, that some jealousy,

not to say antipathy, may be conceivably introduced in

the conduct of relations otherwise essentially harmonious.

In this region lie the stirring topics of foreign negotia-

tions, the management of the Army and Navy, public

finance, and, in some important respects, Colonial ad-

ministration. Of course, with regard to such executive

acts as the conferring of honours and dignities, nomina-

tion to appointments in Church and State, and even

the grant of large classes of charters and privileges, it

could not be expected that Parliament, with its un-

wieldy mass of divers elements and complicated modes
of action, could beneficently interfere otherwise than by

generally approving or disapproving the ^Ministry of the

day, or perhaps formally censiuing glaring outrages or
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abuses. But the great topics enumerated above are of

a different kind. They are all of them such as must of

necessity, at some time or other, come under the direct

supervision of Parliament. Most of the affairs they

relate to cannot be consummated without the help of

funds to be obtained from a Parliamentary grant. They
are every one of them topics of the utmost relevancy to

the national fortunes and reputation, and such as, the

more public education and patriotism are extended, will

excite an ever-increasing breadth and intensity of

interest throughout the country. Thus, if the con-

sideration of these topics must at some point or other

be brought in all its fullness before Parliament, it is a

reasonable matter of anxiety on the part of Parliament

that its own functions be not unduly forestalled by

premature action or anticipatory steps which may,

further than is absolutely needed, pledge the conduct of

Parliament in one direction or another, and so effectually

tie its hands. In cases such as these, where a sort of

co-operation is pre-supposed between the Crown on the

one hand and Parliament on the other, and yet where

the circumstances of every successive practical problem

must so far vary as to preclude the use of unbending

rules, Parliament has two classes of remedies, or pre-

ventives, to avail itself of, for the purpose of guarding

its rights. 1. One class is to be found in the practice of

cherishing to the utmost the relationship of confidence,

unity of spirit and action, and hourly rt-sponsibility, in

all its dealings with the Ministers, either as a corporate

body or as severally administering great Departments of

State. 2. The second class of remedies must be foimd

in determining, with such precision as is at all applica-

ble, the duties of Ministers with respect to the time,

z 2
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manner, and fullness of communication with Parlia-

ment on all those matters for which its co-operation

must be sooner or later demanded. It will be seen

shortly that, apart from all difBculties in practice due

to the unforeseen vicissitudes of events, a vast amount

of indecision of principle prevails as to what are the

duties of the Ministers of the Crown in furnishing com-

munications to Parliament at the earliest stage, and in

pledging or not pledging the future policy of Parlia-

ment.

1. The attainment of the end of confidential and

harmonious relations between the Houses of Parliament

and the Government of the day is greatly facilitated

by the mode in which the Government is created, and

the reciprocity and mutual dependence which spring

from the competing powers which the Government has

over the two Houses, and which the two Houses have

over the Government.

The existing Government is seldom the product of

some accidental combination of forces, such as in some

colonial legislatures, where party organisation is not

highly developed, and has only short traditional associa-

tions behind it, is often able unexpectedly to secure a

transfer of executive power from one set of hands to

another. In the English Parliament, and especially in

the House of Commons, it is only at rare intervals that

there are found more than two coherent parties of suffi-

cient size, uniformity of general action, and what may
be calhid corporate solidity, to compete with each other

for entire supremacy in the House and in the country.

It thus comes about that, if one of these parties con-

tains and supports the Government of the day, the

other party is thereby spontaneously moulded into the
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character of what is known as an organised Opposition.

There is of course something obviously artificial in this

pitting of one large portion of an aggregate assembly

against another large portion of it ; and where special

effort is not made to sustain the fiction, and, as it

were, to rally the combatants in such a way as to bring

about a regulated system of controversial warfare, the

discrepancies of individual opinion, taste, and temper

would render even the strongest party attachments

brittle and untrustworthy. But, apart from the advan-

tages of securing uniformity in legislation and con-

tinuity of purpose in all departments of government,—

a

want of which has, even from Grecian times, been felt

to be the bane of democratic assemblies,—the advantage

of indicating beforehand the only quarters from which

an executive Grovernment enjoying the confidence of a

large proportion of the House can be supplied, and the

quarters in which such a Government can be certainly

looked for, is so great a one as of itself to give a perma-

nent stimulus to the instincts of party spirit. A well-

settled consciousness of all these advantages has led in

this country, and especially of late, to the practice of

organising the party in opposition with a punctilious-

ness and watchfulness equal to that bestowed on the

maintenance of the unity and cohesion of the party in

power. The Opposition party has now its recognised

leader, who is the organ of communication, for all pur-

poses of arrangement and simplification of public busi-

ness, with the leader of the Government,—that is, the

leader of the House. The Opposition recognises,

equally with the party in power, the duty of loyalty to

the clearly-ascertained will of its own majority, or to

the dictates of its chief, as presumedly expressing that
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will; and of faithfully submitting to all the com-

promises or adjustments of business which its own chief,

in concert with the leader of the House, shall make

from time to time, in furtherance of such ends as

that of deciding satisfactorily complex issues between

the rival parties, and of determining whether the party

in power continues to possess, on some or on all topics,

the confidence of the majority of the House. In spite

of the fact that it is the duty and habit of the Opposi-

tion to do its utmost to expose the shortcomings of the

Government, and in fact to be the organ of the House

itself for the purpose of compelling the Grovernment to

acknowledge the rights and claims of the House,—and

that thereby an irritating hostility, sometimes of a most

acrimonious and embittered sort, is engendered,—the

existence and nurtm-e of the relations just adverted to

between the Opposition and the party in power have

the effect of producing an extraordinary amount of

unity of spirit and general co-operation between the

House itself and the Government. The Government

seems to the House to be, and is, the direct product

and continuing creature of its own hig^hest and most

intense organisation. Apart from all the direct and

obvious checks which the House can exercise over the

acts of the Government and of particular members of

it, there is the subtlest of all preservatives for a general

spirit of faithfulness towards the Government of the

day in the dominant consciousness that the only choice

is practically between that Government and another,

the elements of which are well known and close at

hand ; that every Government is open to a large class

of very similar defects ; that for a large class of uncon-

troverted action the support of the House must be
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given to the Government of the day ; and that the

House can at its will, with the utmost possible facility,

secure the substitution of one Government for another.

The House, however, has many direct ways of ascer-

taining how far Government and the members of its

several departments are conforming themselves to the

will of the House, and maintaining themselves in

sympathy with it. Such matters of inquiry are, in

fact, not less interesting to the majority which habi-

tually supports the Ministry than they are to the

minority which opposes it. The practice of putting

questions on notice given to the heads of Government

departments has now become a considerable part of the

business of the House of Commons. Indeed, it has

been complained in some quarters that the privilege of

questioning Ministers is often abused ; that the form of

the question too often contains either an argument, or

an implied assertion of facts, of a kind which could not

be then and there controverted ; and that the quantity

of questions proposed, often for apparently frivolous

ends, is affording a serious interruption to the conduct

of public business. The Speaker, however, has full

powers to restrict or alter an improper question ; and it

is possible that the general sense of the House will lead

to such a curtailment of the practice of questioning as

general convenience may call for. Nevertheless, the

right of questioning Ministers, and the duty of their

replying fully and frankly in all cases where the m-gent

necessities of the public service do not impose reticence

—an occasion the justness of which will be tested by

Parliament at a later day—are corresponding privileges

which Ministers themselves often appreciate as much as

their questioners. An opportunity is thereby afiforded
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for a ^Minister to explain what is ambiguous in his con-

duct—to dissipate at the outset a popular rumour, or to

prepare the way for carrying out an ulterior policy by

indicating in the most informal fashion his present

intentions. Thus, both question and answer afford a

fresh link of political sympathy between the House

and the Government.

It is the well-recognised practice at present for the

Government of the day, in managing the business of

the House, to afford every facility,—either by suspending

its own business or by altering its arrangements,—for

bringing on the discussion of any leading controverted

topic which is in fact a trial of strength between the

great parties in the House. The Government of the

day has therefore partly forced upon it, and partly pro-

vided by its own voluntary efforts, occasions for testing

the continuance of the confidence of the House,—or of

either House ; for it must be remembered that though,

in ordinary cases, the opinion of the House of Commons
is at present more decisive on the fate of a Ministry

than that of the House of Lords, yet still there are cir-

cumstances— such as those supplied by an ambiguous or

fluctuating vote of the House of Commons, or an un-

wonted outcome of Liberal sentiment emanating from

an unusually large majority in the House of Lords, or by

the fact that the Government of the day is more effec-

tively represented in the House of Lords than in the

House of Commons,—when a decisive judgment pro-

nounced by the House of Lords in respect of confidence

in the Ministry will be taken for the voice of Parliament

and of the country. There are three modes in which

the question of confidence in the Ministry is now

usually raised. Either a motion is brought forward
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containing in its terms, expressly or implicitly, a

general expression of censure of one or more Grovem-

mental acts, for which the Cabinet as a whole assumes

the responsibility,—and of course every exercise of the

Royal prerogative belongs to this class of acts ;—or a

motion is brought forward expressing a mere general

want of confidence, every speaker on the motion alleging

what grounds he chooses for disapproval or approval of

corporate or individual acts of all members of the

Government ; or, again, measures of the Grovernment

which the Government has deliberately selected as ex-

pressions of its policy, or for other reasons cared to base

its existence upon, are rejected by Parliament, or only

accepted with such qualifications as to render them

worthless in the eyes of their originators. A similar

result to this last is brought about when the House

intimates its being out of harmony with the Govern-

ment, not by rejecting any measure of great moment,

but by impeding, amending, or finally discarding, a

series of measures of trifling importance in themselves,

but which the Government is bound to provide for, and

a general resistance to which can only be dictated and

sustained by political distrust of the particular persons

who advocate them. This aggressive machinery has

for many years past proved so effective for displacing

Governments with which the House is no longer satisfied,

or for bringing a straying Government back to the

grooves of conformity from which it has wandered, or

for effectually correcting isolated extravagances, that

all reference to such a clumsy and uncertain weapon as

that of impeachment is almost banished to the lore of

historical treatises. The present methods are not only

far more certain than the older one, but they operate
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with the most flexible capacity for adjustment to the

necessities of the hour, and are capable of any amount

of remission, graduation, and extension. They also

leave the Government in a far more free and dignified

posture, relieved from any mere haunting terror of a

coarse penal sanction. Nevertheless, the place of im-

peachment in the English Constitution must not be

looked upon as vacated ; because a possibility of resort

to it still testifies to the fact that all agents of the

Crown, whether in or out of Parliament, are liable to

be subjected to the forms of a criminal trial in which

one House of Parliament is the judge and the other

House the prosecutor, and in which the criminal code

in use is not limited in its language by the stereotyped

expressions of the ordinary law, but is in fact created

for the occasion by the joint opinion of the two Houses

of Parliament on the political exigencies of the moment.

The use of this terrible and dangerous weapon is likely

hereafter to be reserved for crises which, if they could be

foreseen, would be otherwise provided for ; and for alleged

criminals who are not subject to such effective control

at every point as the recognised IMinisters of the Crown

in Parliament ; and especially in the case of offences,

—

such as those which originally created the class of mis-

demeanours—which the language of the ordinary law has

not succeeded in reducing to distinct terms, and yet

which are of a magnitude sufficient to prevent existing

Courts of Justice from including them by the most bold

use of analogy within any well-recognised class. The

real obstacle, however, to the use of the instrument of

impeachment is that it must be the result of a vote of

the majority of the House of Commons, and therefore

becomes inevitably, and to a degree wholly unsuitable
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to the dignity of a criminal proceeding, entangled in

the strife of opposing parties, or made to symbolise the

triumph of one. All these objections, and others still

more obvious, apply to what is now the practically

obsolete method of proceeding by Bills of Attainder.

It need hardly be said, that no line can be drawn,

in a theoretical disquisition, to mark the moment, as

indicated by the number of votes, or the frequency of

adverse votes, or the topics on which adverse votes are

carried, at which a Government ought, by existing con-

stitutional practice, to tender its resignation. In a

doubtful case, the Grovernment may have to consider the

claims of three different orders of persons ; first, the

majority in the House which has outvoted it ; secondly,

its own political party, which continues to support it

;

and thirdly the Sovereign, who must be conceived to

have an interest, not indeed in the prevalence of one

party in the House over another, but in the continued

exemption of the work of government from disturbance

or from a needless change in the personality of its

oflBcials. There have been of late years some notable

instances in which the Grovernment of the day has, much
to the surprise of its own party, taken a notably inde-

pendent step, with the view either, as alleged by some

of its defenders, of conforming to the sounder views of

a majority in the House, or, as alleged by other of its

defenders, of sparing the Sovereign the personal incon-

venience incurred by a superfluous change in the officials

through whom the business of the country was being

conducted. The history of the repeal of the Corn Laws
in 1846 supplies the most illustrative instance both of

the problem before a Government in such a case, and

of its various possible solutions. Sir Robert Peel,
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indeed, was himself an honest convert to the views of

the majority of the House in favour of the abolition of

protective duties ; but his representative in the House

of Lords, tlie Duke of WelHngton, seems to have made
little secret of the fact that from his point of view the

main matter for consideration was the convenience of

the Sovereign, ^^^lether it is really fair to impute to

the Duke of Wellington this deliberate preference of

the convenience of the SovereigTi to the claims of party

loyalty, and therewith a willingness to annihilate the

functions of the House of Lords, may be doubted by

those who do not put an unwavering trust in Lord

Beaconsfi eld's political recollections and sentiments.

But Mr. Disraeli, in his ' Life of Lord George Bentinck,'

not only represents the Duke as faithless to his party

and to his allegiance to the House of Lords, in deference

to the claims of the Sovereign and of the House of

Commons, but characterises such conduct as in the

highest degree unconstitutional. The passages alluded

to are as follows :

—

' His Grace of Wellington seemed to be of opinion

* that neither fidelity to party, nor even a conviction of

' right, ought to be permitted to stand for a moment in

' his way when the assumed convenience of the Crown
' was concerned :— sentiments that have never been

' sanctioned by the present Sovereign of England, and
' which would appear to be more becoming in the mouth
' of some professional courtier than of one who had
* been the keen leader of a great Parliamentary party,

' and who by their co-operation and confidence had
' achieved the long-contrived object of his ambition,

' the premiership of England. . . . The principle laid

' down by His Grace may be an excellent principle, but it
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* is not a principle of the English Constitution. To be
* prepared to serve a Sovereign without any reference

' to the policy to be pursued, or even in violation of the

* convictions of the servant, is not the duty of the siib-

* ject of a Monarchy modified in its operation by the

' co-ordinate authority of Estates of the Realm. It is

* in direct violation of the Parliamentary Constitution

* of England, and is a principle which can only be prac-

' tically carried into effect in the cabinets of absolute

' monarchs.'^

And again, on page 229 :—
' After a discussion of three nights, closed by the

* Duke of Wellington in a speech in which he informed
' the House of Lords that " the Bill for the Repeal of

* " the Corn Laws had already been agreed to by the

* " other two branches of the Legislature," and that

* under these circumstances " there was an end of the

* " functions of the House of Lords," and that they had
* only to comply with the projects sent up to them,—

a

* sentiment the full bearing of which seems not easy to

* distinguish from the vote of the Long Parliament

' which openly abrogated those functions,—the Lords
* passed a second reading of the measure by the large

' majority of forty-seven.'

In a later passage of the same work (p. 390) Mr.

Disraeli gives his views as to the duties of Sir Robert

Peel himself, on the assumption, as was above noticed,

that he himself personally acquiesced in the wisdom of

the decision of the House of Commons.
' But this false position, which has strained and in-

*jured our happy Parliamentary government, is not

' Mr. Disraeli's Life of Lord George Bontinok, pp. 61, 63.
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* attributable to the WTiigs, but rather to that states-

' man, who, with all his great qualities, seems never to

' have been conscious that the first duty of an English

' Minister is to be faithful to his party, and that good
' and honourable government in this country is not only

' consistent with that tie, but in reality mainly de-

' pendent upon its sacred observance.' ^

These extracts are of course not inserted here in

order to give any weight to doctrines which at the best

are asserted in far too unqualified a form to render them

of any constitutional import, and which Lord Beacons-

field himself would undoubtedly express in a very dif-

ferent and far more balanced form at this day, but

because they put in a clear shape the real problems

which lie before the head of a Government when the

recognised policy of his party is persistently outvoted

in the House of Commons, and when the difficulty is

further increased by his own acquiescence in the justice

of that vote. It is not the Sovereign, nor either House

of Parliament, which alone can be taken as affording

by its known wishes or prejudices a practical guide to a

Minister in such an emergency. He must consider

whether, on the whole, the country, as represented in

Parliament,—or perhaps as capable of being represented

by a newly-elected Parliament,—has or has not deter-

mined on a particular course of policy. If it is believed

that the country has determined upon such a course, the

next question is, whether the existing Grovernment

acquiesces so far in the wisdom of the policy as to con-

tinue to sustain its natural and confidential relations

with Parliament in the course of carrying the policy

' Life of Lord Gcoi'ge Betitinch, by Benjamin Disraeli, M.P., pp.

61, 68 ; 229 ; 390,
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into practical effect. The Government may treat the

policy either as advantageous, or as vicious, or as indif-

ferent enough to be an insignificant item in their

conduct. In the first and last of these cases the

Government might, so far as Parliament is concerned,

honestly retain their places. So far as their own party

is concerned, in and out of Parliament, it may perhaps

be said that they should afford that party an opportunity

of choosing fresh and more exact representatives if they

themselves have, through a change of opinion, swerved

from the programme with which they came into office.

In the second case, where the policy supported by Par-

liament is decisively repudiated by the Government, no

justification can be admitted for their retaining office a

single day. The uses and limits of the allegiance of a

Government to its party are well expressed in the

following passage from Lord Grey's 'Parliamentary

Eeform':

—

' What particularly distinguishes our present system

' of government, and constitutes, as I have endeavoured

' to show, some of its main advantages, is tlie respon-

' sibility which it imposes, both on Parliament and on
* the Servants of the Crown. Every Member of the

' House of Commons feels, or ought to feel, that it is a

' serious step to give a vote which may compel the

' existing Government to retire, without a reasonable

' prospect that another better able to conduct the affairs

' of the counti-y can be formed. The Ministers, on the

' other hand, know that they are not held to be absolved

' from responsibility for unwise measures, because they

' have been forced upon them by the House of Commons

;

' but that if they continue to administer the affairs of

' the country when powers they think necessary have
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' been refused, or a course they disapprove has, in spite

' of their advice, been adopted by the House, they are

' justly held answerable for the policy of which they

' consent to be the instruments. But if it should ever

' come to be regarded as not being wrong, that Ministers

' should retain office tliough they were no longer able

' to guide the proceedings of the House of Commons,
' there woidd cease to be in any quarter an effective

' responsibility for the prudence and judgment with

' which the affairs of the nation are conducted in Par-

' liament. JNIinisters could not be held answerable for

' the conduct of a Parliament they had no power to

' direct, and the only responsibility left would be that

' of the House collectively. Experience, as I have

' already remarked, proves, that a responsibility shared

' amongst so many is really felt by none ; and that a

' popular assembly, which will not submit to follow tlie

' guidance of some leader, is ever uncertain in its cou-

' duct and unstable in its decisions. After the Revolu-

' tion of 1688, when the House of Commons had by

' that event acquired great power, and had not yet been

' brought under the discipline of our present system,

' these e\^ls were grievously felt. They would be far

' more so in the present state of society, and we must
' expect to see the House of Commons arriving at many
' hasty and ill-judged decisions, and its members giving

' their votes much oftener than they now do contrary

' to their judgment in deference to public clamour, if

' they were relieved from the apprehension of creating

* the diffic\dties that arise from a change of Govern-

' ment. Those who have watched the proceedings of

* Parliament cannot be ignorant how many unwise votes

' have been prevented by the dreed of the resignation
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* of Ministers, and that the most effective check on
' factious conduct on the part of the Opposition, is the

* fear entertained by its leaders of driving the Govern-
' ment to resign on a question upon which, if they

' should themselves succeed to power, they would find

* insuperable difficulties in acting differently from their

' predecessors.'

'

In tracing the modes by which Parliament exercises

its right of restriction and control of the acts of the

Government, it is not necessary to do more than allude

to the effective method which is always at hand and

which is largely resorted to in Continental and Colonial

Legislatures,—that of refusing or delaying the monetary

supplies which are needed to carry out the general

policy of the Government, or particular parts of that

policy. The only reason why this somewhat rough

method is at present little used in England is that all

the other methods already enumerated are less coarse,

more flexible, and abundantly effective. Nevertlieless,

the recognised right of control of expenditure possessed

by the House of Commons is not only serviceable for

the purpose of securing economy and publicity in the

management of the public purse, but affords one of the

most available openings for criticising minute details

of ministerial management, and bringing the conduct

of the Government, in the smallest matters as well as

in the greatest, under the eye of the public, and into

the most exact attainable harmony with the require-

ments of Parliament.

But the reciprocity of action between Parliament

and the Government is maintained, not only by the

' Parliamentary Government cansidered ivith reference to Ect'orm.

By Earl Grey. P. 102.

A i
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dependence of the Ministry of the day on the will and

favour of Parliament for its continued existence, but

also by the fact that the House of Commons at all

times, and the House of Lords, by possibility, in criti-

cal times, are themselves in a large measure dependent,

in certain important respects, on the will of the Minis-

try. The right of the Ministry, through the exercise

of an undoubted act of the Eoyal prerogative, to dis-

solve tlie House of Commons at any moment, on the

hypothesis that, from a change of opinion either in the

country or within the House, the House has ceased to

represent the constituent body, affords the Grovernment

the opportunity of checking the development of a spirit

of mere anarchy, insubordination, or reckless vacillation,

to which large promiscuous bodies free from direct

responsibility are at certain seasons prone. The lesser

right of prorogation at any moment convenient to the

policy of the Government, and the right of selecting

the moment at which Parliament shall re-assemble, are

also advantages in the hands of the Government which

have the effect not only of largely increasing their

moral influence in the House, but of enabling them to

make the most economic physical use of all the politi-

cal and material resources at their disposal. In the

debate which took place on the Eoyal Titles Bill, at

the opening of the year 1876, Lord Beaconsfield, then

Mr. Disraeli, said :
' The prerogatives of the Crown are

' of great value and importance. The fact is, that

' Parliament exists by the prerogative of the Crown.

' It is the Koyal Warrant which allows this House to be

' elected, and to assemble, and without it we could not

' meet in this place. We could not go to our con-

* stituents without the writ of the Sovereign.' There
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is a sufficient amount of formal truth in this statement

to justify, or at any rate to excuse, its use in a rhetori-

cal address ; but, except for the purposes of such an

address, or for the ornamentation of a work of political

fiction, Lord Beaconsfield himself would hardly con-

sider this passage an adequate or accurate description

of the mutual dependence on each other of Parliament

and the Crown. It may be true that the time (within

certain legal limits), and even the place of meeting

of Parliament, depend on the will of the Crown as

represented by its responsible advisers, and as legally

signified by technical writs and warrants. In no other

sense is it true that Parliament exists by the preroga-

tive of the Crown ; and the testimony of history rather

is, that the English Constitution has attained its most

characteristic development in rendering every act of

the Eoyal prerogative dependent for its validity on the

acquiescence of Parliament. In fact, the Crown and

Parliament can only be looked upon as two entirely

independent factors in the Constitution. But they are

so intimately connected in such countless ways that it

is only too easy for a debater, in the hurry or frenzy of

argument, to speak of the one as existing by the

will of the other. Lord Beaconsfield himself, when, as

Mr. Disraeli, he succeeded Lord Derby in the leadership

of the Conservative Grovernment in 1868, and his party

proved to be in a minority in the House of Commons
on the question of the Disestablishment of the Irish

Church, and when he was understood to have intimated,'

' The true interpretation of what had passed between Mr.
Disraeli and Her Majesty must be left to the reader of Mr. Disraeli's

original statement in the House, his subsequent explanations, and
the debate thereupon as they are given in Hansa/rd. The original

A A 2
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much to the surprise of the House, that he had left to

the Queen personally the question as to whether he

should dissolve the House or not, had an opportunity

of illustrating one theory at least of the place the Sove-

reign might be conceived to hold in reference to the

House of Commons. The following language, used in

the course of his speech in the House of Commons by

statement of Mr. Disraeli is reported by Hansard as follows :— ' I

' told Her Majesty that under the circumstances the advice which

' Her Majesty's Ministers would, in the full spirit of the Constitu-

' tion, offer to Her Majesty, would be that Her Majesty should dis-

' solve this Parliament, and take the opinion of the country as to the

• conduct of her Ministers and the question ef the Irish Church.

' But at the same time, with the full concurrence of my colleagues,

' I represented to Her Majesty that there were important occasions

• on which it was wise that the Sovereign should not be embar-

' rassed by personal claims, however constitutional, valid, or meri-

' torious, and that if Her Majesty were of opinion that the question

' at issue could be more satisfactorily settled, or the just interests

' of the country more studied, by the immediate retirement of the

' present Government from office, we were prepared to quit Her
Majesty's service immediately, ... In fact, sir, I tendered my

' resignation to the Queen. Her Majesty commanded me to attend

« her in audience on the next day, when Her Majestj- was pleased to

' express her pleasure not to accept the resignation of her Ministry,

' and her readiness to dissolve this Parliament as soon as the state

' of public business would permit. Under these circumstances, I

* advised Her Majesty that although the present constituency was
' no doubt as morally competent to decide upon the question of the

' disestablishment of the Church as the representatives of the con-

< stituency in this House, still it was the opinion of Her Majesty's

' Ministers that every effort should be made with a view that the

' appeal, if possible, should be directed to the new constituency

' which the wisdom of Parliament created last year ; and I expressed

' to Her Majesty that, if we had the cordial co-operation of Parlia-

ment, I was advised by those wlio are experienced and skilful in

< these matters that it would be possible to make arrangements by
' which the dissolution would take place in the autumn of this year.'

{Hansard, vol. cxci. 1693. May 4, 1868.)
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Mr. Bouverie, who has usually been regarded as one of

those members of the House of Commons who were

best acquainted with its rights and with the rights of

Parliament, places in a true light the consequences of

interposing the authority or choice of the Sovereign

between the Government and the House. ' The policy of

* these counsels appears to be to try to set the two Houses

* at loggerheads with one another, and to put the House
' of Commons at variance with the Crown. In ancient

* times we had perpetual quarrels and differences with

* the Crown, and for more than one hundred years these

* quarrels continued. They were of a most portentous

' character, for there were two rebellions, three revolu-

* tions, and one change of dynasty before we got the sys-

* tem of government in the right groove, and established

' that mode ofgovernment which brought the Crown into

* constant harmony with the House of Commons. That

' mode of government was that the House of Commons
' gave its support to the Government, and the Govem-
' ment represented the Crown. But if the views now
' put forward by the right hon. gentleman (Mr. Dis-

' raeli) were to be carried out, no long time would

* elapse before there was a renewal of those differences

* between the Crown and the House of Commons which

' all who take an interest in good government must
' have hoped had ceased for ever.' ^

There are two other modes, besides those of dissolu-

tion and prorogation, in which the Government have

availed themselves of their position to bring pressure to

bear on recalcitrant Houses ; but both these methods

may be treated as if they were obsolete, though it would

be impossible to allege that they could never be revived.

' Hansard, vol. cxci. May 4, 1868.
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It is not so very long ago that it was the custom for the

first trial of strength between opposed parties on the

reassembling of Parliament after a dissolution to take

place in respect to the election to the Speakership.

The eager controversy to which such elections could

give rise when treated from a party point of view is

well illustrated in a passage of the Memoirs of Lord

Melbourne, which relates the circumstances of the can-

didature of Mr. Spring Eice for the office of Speaker.'

The vastly superior practice would now seem to have

taken firm root of treating the Speakership as no longer

a political office ;—a change which was illustrated by

the retention in office, or rather the fresh proposal for

office, of Mr. Brand, previously the 'whip' of the

Liberal party, who, having been first appointed by a

Liberal Government, was reinstated in office by the

Conservative Grovemment on its accession to power in

1874. The other right, of creating fresh Peers, has

already been alluded to, in the chapter on Parliament,

and is not likely to be recurred to again, except on

the occui'rence of a crisis which cannot now be an-

ticipated.

When it is remembered that these apparently ex-

tensive rights on the part of the Government, of dis-

solving one House and largely affecting the composition

of the other, are at last subject to the judgment and

control of the House of Commons, either as existing,

or as newly elected, it is found that the reciprocal

dependence of the Houses and of the Government is

as complete as it can well be made ; and that if a

Ministry goes politically astray, or attempts the slightest

' See McCullagh Torrens' Life of Lord Melbourne, vol. ii. chap. 3.
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violence to the Constitution, it can only be with the

deliberate assent, express or implied, of the House of

Commons.

2. The checks on the Government supplied by the

mere fact of general responsibility to Parliament, and

by the relations of confidence and courtesy which it has

been seen now of necessity prevail as between the Go-

vernment and the two Houses, especially the House of

Commons, may not prove wholly adequate to prevent an

extreme or unauthorised use of the Royal prerogative,

or a gradual practice of trespassing on the claims of

Parliament as asserted against the Royal prerogative, in

case it happens that the Ministry are supported by a

strong, united, and faithful majority in the House, and

this majority happens, from some accidental reasons, or

perhaps from mere temporary apathy, to prefer to show

allegiance to the Government instead of conforming to

the constitutional requirements of the House in the

aggregate and of the country at large. \Miere a

Government is thus supported, there is no legal limit,

and it is difficult to find a moral or political limit, to

the lengths they may go in asserting the most extreme,

far-fetched, and even obsolete claims of the Royal pre-

rogative ; and it is always open to them and their legal

adherents in both Houses to affix what interpretation

they please on all doubtful points of law or practice. It

is well known that the English Constitution, by its

theory as legally expressed, confers almost exorbitant

rights of initiative at least, and in large branches of

business of direct executive action, on the Crown, as

represented by its responsible Ministers. The following

passage from the introduction prefixed to the edition of

1878 of Mr. Walter Bagehot's work on the English
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Constitution puts in a corapendious form the extreme

doctrine as it can alone be properly stated in legal text-

books :

—

' I said in this book that it would very much sur-

prise people if they were told how many things the

Queen could do without consulting Parliament, and it

certainly has so proved, for when the Queen abolished

purchase in the Army by an act of prerogative (after

the Lords had rejected the Bill for doing so,) there was

a great and general astonishment. But this is nothing

to what the Queen can by law do without consulting

Parliament. Not to mention other things, she could

disband the army (Ijy law she cannot engage more than

a certain number of men, but she is not obliged to

engage any men
;
) she could dismiss all the officers,

from the General Commanding-in-Chief downwards;

she could dismiss all the sailors too ; she could sell ofif

all our ships of war and all our naval stores ; she could

make a peace by the sacrifice of Cornwall, and begin

a war for the conquest of Brittany. She could make
every citizen in the United Kingdom, male or female,

a peer ; she could make every parish in the United

Kingdom a "university;" she could dismiss most of

the civil servants ; she could pardon all offenders. In

a word, the Queen could by prerogative upset all the

action of civil government within the realm, could

disgrace the nation by a bad war or peace, and could,

by disbanding our forces, whether land or sea, leave

us defenceless against foreign nations.''

It may be well to append to this extract another

from Mr. Erskine May's 'Constitutional History,' in which

' The English Conxtitution. By Walter Bagehot. Introduction to

the 2nd edition, p. xxxvi.
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he, in his edition of 1871, takes a sanguine view of the

real political influence of the Crown, while he attributes

the advantages of this influence rather to the active

igilance of Parliament than to the extension of the

nfluence itself.

' As the influence of the Crown constitutionally

exercised has ceased to be regarded with jealousy, its

continued enlargement has been watched by Parlia-

ment without any of those efforts to restrain it which

marked the Parliamentary history of the eighteenth

century. On the contrary, Parliament has met the

increasing demands of a community rapidly advancing

in population and wealth, by constant additions to the

power and patronage of the Crown. The judicial

establishments of the country have been extended by

the appointment of more Judges in the superior

Courts,—by a large staff of County Court Judges,

with local jurisdiction,—and by numerous stipendiary

magistrates. Offices and commissions have been mul-

tiplied, for various public purposes ; and all these

appointments proceed from the same high source of

patronage and preferment. Parliament has wisely

excluded all these officers, with a few necessary excep-

tions, from the privilege of sitting in the House of

Commons ; but otherwise these extensive means of

influence have been entrusted to the executive Grovem-

ment, without any apprehension that they will be

perverted to uses injurious to the freedom or public

interests of the country.'

'

It is evident, then, that by the letter of the law the

Government of the day has, in almost every region of

' May's C«»*^itMiiorwZ jffi^tory, vol, i. p. 164.
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affairs, enormous opportunities of independent action,

under the cloak of exercising one or other of the pre-

rogatives of the Crown. When it is said that a sufficient

constitutional check is provided against ahuse hy the

responsibility of JNIinisters to Parliament, it must be

borne in mind that Ministers are for the moment only

responsible to the Parliament as it is composed at the

time, and that, as was said above, a servile majority

might succeed in giving substantial reality to practices

and doctrines condemned by the undoubted genius

and traditions of the Constitution. The remedial

action available in such a case is threefold. In the first

place, there is the hopeful possibility that the next

Parliament will abandon the wayward courses, un-

patriotic subserviency, or flickering indifference of pur-

pose, which gave a temporary lustre to what were in

truth the miasmatic products of decay and not the

natural signs of healthy life. In the second place, there

is the persistent appeal, within the Houses themselves,

on the part of the minority, however small, to the best-

established constitutional principles, even in moments

when those principles are being most signally set at

nought. It is much, that at least the truth should be

heard ; and it is the usual result of uttering truth

that it is re-echoed again and again in unexpected

quarters, finding a response among, it may be, only a

few here or a few there, but nevertheless by its inherent

value and by its consistency finally supplanting every-

where the weakness, the selfishness, and the essential

worthlessness of error. Even a generation is not too

long a time to hope and wait for the resurrection of

great constitutional truths, buried for a time beneath the

load of political selfishness or apathy. But principles
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cannot rise again unless they are really sown, although

it be in weakness. It is, then, the paramount duty of

every statesman and every party, however insignificant,

who suspect the minutest infringement of the Constitu-

tion by the Government, and who see that infringement

in the way to be erected into a principle by the accla-

mations of an intolerant and tyrannical majority, to cry

aloud in the streets, and in distinct tones to alarm the

country. The country may not listen to the alarm

then and there, but it must listen, hear, and obey sooner

or later, if it is to live. In the third place, there is

the process of formulating with ever-increasing precision

the exact duties which the Government owes to the

House in respect of making it acquainted, at the earliest

possible moment, with all executive measures to which

the Royal prerogative properly extends, and affording

it the fullest opportunity of acting freely, deliberately,

and decisively in all those matters for which the concert

of the House with the Crown, at some stage or other of

the proceedings, will be imperatively required. The
leading topics on which such punctilious precision seems,

by recent experience, to be most urgently demanded
are, (1), Foreign Affairs

; (2), Financial Affairs
; (3), the

management of the Army and Navy; and (4), Colonial

administration.

(1.) Foreign Affairs. There are several causes which

have concurred to bring about the fact that it is only

within a very few years that the House of Commons
has roused itself from the apathy in respect of foreign

affairs into which it had sunk since the conclusion of

the wars with the French P^mpire in 1815. For the

first fifteen years or so after the date of the Treaty of
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Vienna, a pause, partly of exhaustion, and partly of

natural repose from labours accomplished, ensued, and

all foreign policy was gathered up in the general desire of

the leading European States to sustain the complicated

and fragile settlement brought about by the Treaty, in

the stability of which so many States, great and small,

had a direct and private concern. From about the year

1829 to 1846, English attention was distracted and

absorbed by the unprecedentedly active legislation in

which, under such leaders as Sir Eobert Peel and Lord

John Eussell, the country was engaged. To this period

belong the Emancipation of the Eoman Catholics, the

Eeform of Parliament, the re-adjustment of public

Corporations and Endowments, the establishment of

Eailways, the Bank Charter Act, and the culmination

of the successful struggle for the abolition of protective

duties on corn. Between 1846 and 1848, the invasion

of the newly-constituted Eepublic of Cracow by Eussia,

and the apprehensions of an increase of French influence

in Spain by the possible marriage of a French Prince

to the Queen,^ were events which seemed to arouse the

House of Commons, and, through the discussion of them,

to prepare the way for a new era of foreign policy,

which dates from the European revolutions in 1848. It

became now quite impossible for England, or for the

House of Commons, to be indifferent to what was going

on abroad, or to forbear from adopting some distinct

line of policy. A number of circumstances,—among

which the peculiar temperament of Lord Palmerston at

' An interesting account of the Spanish marriage question from

the point of view of M. Guizot, who was personally concerned in

the negotiations, together with a defence of his conduct and the

French policy, will be found in the sixteenth chapter of his Memoirs

of Sir Robert Peel.
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this period, and the enormous development of trade

consequent on the abolition of protection of corn are

prominent,—combined to give currency to a doctrine

which was hitherto unknown in English political

phraseology,—that of non-intervention. The doctrine,

indeed, did not suffice to prevent the Crimean War in

1853; but at the close of that war the doctrine, rein-

forced rather than otherwise by the vicissitudes of the

war and by its uncertain results, assumed fresh sway,

and in fact had a dominant effect on English politics

during the whole period of nearly twenty years which

covered events of the utmost magnitude and lasting

importance on the Continent of Europe and in the

United States. From 1856 to the accession of Mr.

Disraeli's Ministry in 1874, it is not saying too much to

assert that the one desire of England and the House of

Commons was to vindicate its neutrality. At the time,

indeed, of the war for the liberation and imification of

Italy in 1859, there was many an Englishman whose

heart burned within him because his country seemed

only to look on and pass by on the other side. In the

Sleswig-Holstein war of 1864 there were those, in and

out of the House of Commons, who charged the country

and the Grovernment with culpable laxity in the obser-

vance of treaties for not coming to the active aid of

Denmark. During the Franco-German war of 1870—

1871 there were influential and articulate-speaking

parties in favour of coming to the help either of

Germany, from a supposed spirit of hereditary alliance,

or of France, because of the alleged destiny of England

to be the champion of the weak, if not because of obli-

gations to her most recent allies. It was, however,

during the civil strife in the United States that the
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doctrine of English neutrality was most severely tried ;

—

during the earlier part of the struggle the general right

of revolution, anywhere and by anyone, seeming to

claim recognition at the hands of England, and in the

latter part of the struggle the prospect of emancipating

foiu" millions of slaves seeming to command English

sympathy irresistibly in favour of the Federal armies.

It is a remarkable fact, however, that, in spite of

all these occasional sympathies and antipathies, there

was hardly, at any moment, a thought of England's

doing more than keeping free from entanglements with

the wars and tumults of other States. This is usually

attributed to the influence of Lord Palmerston, and

sometimes also to an ignoble and unpatriotic spirit of

indiflference, supposed to belong to a rather fictitious

assemblage of persons ignominiously styled either ' the

Peace-at-any-Price Party,' or ' the Manchester School.'

"Whatever were the real cause, there is no doubt that

down to the time at which the great legislative efiForts

for the disestablishment of the English Church in Ire-

land, the provisional settlement of the Land Question

in that country, and the institution of a system of

national education in England, were finally completed,

and Mr. Gladstone retired from office at the commence-

ment of 1874, only the coldest and most superficial

interest in foreign affairs could ever be excited in the

House of Commons. In 1857, indeed, the iniquitous

war with China arising out of the ' Arrow ' controversy,

and in the same year the resentment of the country

against the proposal to amend the Law of Conspiracy

for the purpose, presumedly, of better protecting the

Emperor of the French, stirred the House of Commons
from its lethargy, and for the moment made foreign
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affairs take precedence of every other interest. But
even in these cases it was, it is to be feared, rather the

party question which was the intrinsic centre of inte-

rest ; and the show of cosmopolitan zeal, if real, was

certainly fleeting. The country and the House of

Commons determined to have peace and neutrality,

and they supported Lord Palmerston mainly because

he contrived to secure them. Thus the tale of foreign

policy in the House of Commons from 1815 to 1874 is

first that of exhaustion or patience, then that of distrac-

tion or of absorption in home affairs, and lastly that of

deliberate non-intervention or insulation.

It is not necessary to attribute to the Government

of Lord Beaconsfield, which came into oflBce in 1874,

the extraordinai-y revival of concern in foreign policy

which has of late been witnessed in the House of

Commons. Events had long been preparing in the

East of Europe, and could not but be immediately pre-

cipitated. The question must have been in any case

shortly propounded to England, as to whether the

policy of the Crimean War, and of the Treaty of Paris,

was to be actively persisted in and maintained, or

whether it was to be definitively abandoned. Even if

England or Eussia could have waited, the misgoverned

and outrageously oppressed provinces of European

Turkey could not wait. The Herzegovina led the way
in active revolution. Servia lost little time in decla-

ring war. Montenegro armed, with too well-accustomed

zeal, to defend itself and its Slavonic neighbours

;

Bulgaria was being tortured to death upon the mere

suspicion of insurrection ; and the Russian armies

were being propelled to the frontier by an irresistible

weight of Slavonic sympathy. By the Treaty of Paris
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of 1856, England was one of a number of Great Powers

which had succeeded in substituting themselves for one

of them (Eussia) as the guardians of the Christian pro-

vinces of Turkey against the maladministration which

had been the real occasion of the Crimean War. The

question for the British House of Commons was, whether

England was to support the policy of the Treaty to

which she was a party, by forming a combination with

the other parties to it for the purpose of re-constituting

an arrangement which in its earlier form had signally

and confessedly failed ; or whether she was to leave the

reconstruction of Eastern Europe to any Power which

would imdertake it, whatever might be its ulterior or

secondary motives in addressing itself to the task. It

imfortunately happened, however, that another set of

considerations crossed the path of English politics,

which may be compendiously expressed by the words
' British interests.' The policy of the Crimean War and

of its main advocates, such as Lord Palmerston, was

not one merely of philanthropic zeal for the good

government of other countries, but had also been di-

rected to the re-establishment of Turkey and the

weakening of Eussia. It was believed that Tm-key was

the best or only available barrier against an amount of

Russian aggression which might ultimately terminate

in a competition between England and Eussia in the

region of the Indian frontier. This faith soon gi-ew

into a passion, and has long siurvived as a lasting en-

thusiasm. Whatever its value, it has done more to

re-awaken the interest of the British Parliament in

foreign policy than any other problematical speculation

extending over the future of politics. There were at

least three distinct views, all tenable, and each in fact

held in some quarter or other :—either that England,
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as one of the leading States of Europe, owed a duty of

humanity to the distressed provinces of Turkey, of the

same kind that it had previously recognised and con-

formed to in the case of Greece and of Syria ; or that

England was bound by the traditions of the Crimean

War to form an entente cordiale with the other parties

to the Treaty of Paris, for the protection of the op-

pressed provinces equally against the ascendency of

Kussia and the crushing tyranny of Turkey ;—or that

it appertained to the vital interests of England that

she should intervene to support, at any cost, and to the

neglect of every other consideration, whether of philan-

thropy or of obligatory duty as defined by treaties, the

tottering fabric of Turkish rule. "Whichever of these

views commended itself, there was one firm position

held by every statesman, and almost every English

citizen who was worthy of the name,—that is, that

England could no longer adhere to the policy of stand-

ing on one side and leaving things to take their chance

or merely settle themselves according to the chapter of

accidents. The usual signs of a really inflamed state

of public interest and of divided opinion manifested

themselves throughout the coimtry ; and the duty was

instantly cast on the Grovernment of interpreting as best

they might the popular sentiment, or at any rate of

promoting a policy which, with all their opportunities

of knowledge and deliberate counsel, they could con-

scientiously adopt, as being that most likely to reconcile

a due regard txD British interests with a firm resolution

to discharge British duties. Naturally, the House of

Commons became the main arena in which the struggle

between opposite views of policy was ultimately fought

out. The general result is known to all, though the

B B
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consequences are too numerous and manifold to admit

as yet of any but the vaguest conjecture. What is

alone, however, of relevance here is, that it has been

through the medium of this energetic rivalry between

the minority in the House and the majority supporting

the Government that the true relations which ought to

exist between the Crown and the House of Commons
with respect to foreign affairs have been ventilated and

discussed as never before. If it be thought that some-

what too much of political passion or party spirit has

entered into these discussions, that is only saying that

the hard constitutional rules, scarcely as yet fully

fashioned, have been forged in that red-hot furnace in

which alone such strougf and immortal instruments can

be shaped for use.

The general upshot of the constitutional contro-

versy between the minority and the Government relates

to the following obligations alleged to be incumbent on

the Government.

(i.) It is incumbent on the Government to produce

all papers and despatches relating to cm-rent engage-

ments of all sorts with foreign Powers at the earliest

moment compatible with a due regard for the public

interest, and whether they are asked for by the House

or not.

(ii.) It is incumbent on the Government to take

the House into its confidence at the earliest moment as

to all definitive arrangements on the verge of being

completed, the result of which, when completed, would

be to charge the finances of the country, to increase

the treaty obligations of the country, or to affect the

national dignity and honour.

(iii.) It is morally as well as politically incumbent

on the Government, and on every member of it, to be
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1

consistent in the report of events and negotiations as

they are successively disclosed, and not, either by omis-

sion, or misrepresentation, or perversion, or abuse of

language, to run the risk of conveying a meaning

inconsistent with the truth, though it be not always

expedient or necessary to reveal the whole truth.

The purpose of Parliament in demanding such an

exact account of current negotiations as the duties

here described would involve, is not only in order to be

able at the earliest moment to foresee and prepare for

its own contingent action, nor to guard against the

possibility of Ministers diverging from time to time

from paths which have been once clearly traced out.

There are still greater perils than those here indicated ;

—

or rather the perils here indicated are only very innocent

forms of the hazards which are still left open, ev^en

when the strictest formal requirements of the Constitu-

tion are complied with. It has already been seen, in

treating another part of the subject, that it is quite

possible for the Sovereign himself to have an active

personal concern in foreign policy, and occasionally to

intervene, either by initiation, over-zealous superin-

tendence, remonstrances, cautions, or impulses given

in certain specific directions, with the action of the

Cabinet, in such a way as to impair its independence

and to perplex its relations with Parliament. Where the

Cabinet, or even the influential Chief of the Cabinet,

is content to acquiesce in this intervention, and to

assume, in the presence of Parliament, all the responsi-

bility it imposes, there is no formal constitutional

check provided against the country being, to the extent

of the intervention supposed, governed by the direct

will of the Sovereign, and not by the deliberate autho-

B B 2
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rity of the Cabinet in the unhampered exercise of the

special and confidential powers delegated to it by Par-

liament. If there was any intervention of this sort

during the earlier stages of the Crimean war, certainly

Lord Aberdeen seems not to have repudiated it ; and

yet, up to the time of the publication of the Prince

Consort's Life, more than twenty years afterwards,

neither House of Parliament could have conjectiured,

except by the vaguest suspicion, what was the real source

of reticence at one time, assertion at another, and incon-

sistencies at any time.

But, apart from such direct influence brought to

bear on the Cabinet by the Sovereign, which is so

plainly outside the limits of the proper constitutional

action of the Sovereign in England, and for which

Parliament can, if once its attention be awakened,

provide an adequate remedy by extorting from Ministers

a plenary account or anticipation of their policy, wher-

ever possible, and condemning in the severest fashion,

all ambiguity, inconsistency, hesitation, or recantations,

—there is another hazard, far more inaccessible to the

ordinary modes of Parliamentary censure, or even

detection. It is possible that the Chief of the Cabinet

himself may have a policy of his own, which is not that

of Parliament, nor of any party in Parliament. He
may give currency and weight to this policy by obtain-

ing the concurrence and sympathy of the Sovereign. If

the policy be of too strange or startling a nature to be

instantly divulged, even to the members of his own

Parliamentary majority, he may certainly rely upon

their indulgence and support when ultimately he comes

before Parliament for a ratification of his acts, or an

indemnity for his irregularities. In an extreme case,
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it may happen that such a Minister is in such sole

possession of his political theory and programme, that

he fails even to communicate a belief in it to his own
colleagues. If these colleagues, as a body, consider

their personal allegiance to their chief, or their general

agreement with him on other matters, or their hope of

moderating or counteracting opposed views, or their

desire to retain office, sufficient to overcome the differ-

ences of opinion, and to justify them in remaining in

the Cabinet, it is hard indeed for Parliament to dis-

tinguish what may be the most wild and hare-brained

scheme of a single enthusiast from the long-meditated

thought, treasured experience, and combined counsels,

of a body specially selected from the ablest statesmen

in the two Houses. The only loopholes through which

an occasional gleam of light may travel are supplied

by the inevitable inconsistencies and surprises which

the heads of the different departments must, in a

divided Cabinet, occasionally disclose, and the almost

inevitable fact that at certain crises in the negotiations

one and another of the most eminent and scrupulous

members of the Cabinet will publicly abandon it.

It is one of the gravest and most pressing constitu-

tional questions at the present day, by what new Par-

liamentary machinery, or by what new adjustments of

ancient and well-tried machinery, Parliament can guard

against undue influences over the Cabinet exerted

either by the Sovereign or by its Chief, and against the

sort of treacherous anarchy that may long co-exist in a

Cabinet with formal unity.

The history of the four Sessions from 1876 to 1879

inclusive has thrown so much light on the constitutional

problems here indicated, and such frequent illustrations
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have been afforded of the necessity of insisting on the

three sorts of checks before enumerated,—the exacting

at the hands of Ministers that they shall give the

earliest and the fullest communication of all negotia-

tions in progress, and of the general policy advocated,

—that they shall not pledge Parliament and the country

to definite acts and liabilities except in cases of the

most commanding necessity, which must always be of a

rare and exceptional kind,—and that they shall be

habitually truthful, unambiguous, and honest in impart-

ing information to Parliament—that, on these accounts

alone, a reference to this history, so far as its constitu-

tional can be separated from its political side, cannot

be evaded in this place. But the subject has still

stronger claims to consideration from the fact, that the

events concerned,—that is, the circumstances which

led up to the Berlin Congress of 1878, and the esta-

blishment of a new Imperial era in India, through the

aid of the Viceroy, Lord Lytton, accompanied by an

Afghan war,—are of themselves of the utmost impor-

tance, and are likely to afford material for permanent

political differences of opinion ; that, for the first time

during the century, a large organised minority of the

House of Commons was, at every leading stage of the

events and negotiations, in direct and uncompromising

resistance to the policy and acts of the Government

;

and that throughout all the political debates there was

interwoven a web, often very entangled, of constitutional

controversy, which, for the breadth of ground it covered

and the radical depths to which it again and again

reached, was either unprecedented, or could at best only

find a precedent in the time of Edmund Burke's dis-

sertations,—often, it is said, to bare walls,—on the
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constitutional relations of England to her Colonies and

to India.

The first step which has to be noticed is the pur-

chase by the British Grovernment, in November, 1875,

of the large bulk of the shares in the Suez Canal. As

a financial measure, this subject will be alluded to later

on. As a political measure, it is sufficient to say that

the first mention of it in Parliament was on the 21st of

February, 1876, when a Motion was made in the House

of Commons by the Government, for a supply to the

amount of four millions, the purchase-money of the

shares. The bearing of the Suez Canal on the relations

of England and India must not be left out of mind.

It was four days before this, on the 17th of February,

that Mr. Disraeli brought forward his motion for leave

to bring in a Bill to alter the style and title of Her

Majesty. As has been noticed before, it was his inten-

tion to avoid all communication to the House of the

form of the new title, and it was only on the urgent

and indeed rebellious remonstrances met with from all

quarters, that he, on a later day, intimated that the

title would be 'Empress of India.' The significance

of the title notoriously was, that British India was no

longer to be treated as a multiform and composite de-

pendency, only a limited part of which was strictly

annexed to the British soil, and large outlying portions

of which were more or less tributary provinces enjoy-

ing various degrees of independence and even princely

dignity ; but that, by name now, and in fact hereafter,

British India was to be converted into a homogeneous

unit of the British dominions, all tokens of actual or

historical independence being annihilated in the glaring

lustre of the English Imperial Crown.
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"VMiile these events were somewhat rapidly proceed-

ing. lx)th at home and abroad, other events, destined to

converge to the same ends, were happening in the East

of Europe. The year 1877 and the beginning of 1878

were occupied by the Servian, Montenegrin, and Russian

wars against Turkey, terminating in the ratification of

the Treaty of San Stefano on March 17, 1878. But

the policy of the English Government was not to be

defeated or defrauded by Russian successes and the

termination of the war. As soon as Parliament met,

some days before its usual time, in January 1878, the

rimaours of the newspapers were instantly confirmed ; a

vote of credit for six millions was demanded ; it was

announced that the British fleet had sailed for the

Dardanelles; and, on both these grounds. Lord Car-

narvon stated in the House of Lords that he had retired

from ofl&ce. On the 28th of March, Lord Derby, the

Foreign Secretary, similarly retired from the Cabinet,

on the grounds, as it afterwards appeared, that the

Cabinet had determined to make some arrangement

with Turkey for the annexation of Cyprus or some

other like station, and that the British fleet was ordered

to Constantinople.

On the 1st of April the Government produced in

the two Houses a message from the Queen announcing

that ' the present state of public affairs in the East,

* and the necessity in connection therewith of taking

' steps for the maintenance of peace and for the pro-

* tection of the interests of the Empire, haWng consti-

* tuted, in the opinion of Her Majesty, a case of great

' emergency within the meaning of the Acts of Parlia-

' ment in that behalf. Her Majesty deems it proper to

* provide additional means for her military service.'
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On the 17th of the same month of April, it was an-

nounced that the British Government had given orders

* for the despatch of 7,000 native Indian soldiers to

* Malta, the troops selected comprising the 9th Bengal
' Cavalry, the 1st Bombay Light Cavalry, the 2nd and
* 13th Ghoorkhas, the 31st Bengal Kegiment, and the

' 25th Madras Eegiment.' This topic will have to be

specially considered under a later head.

On the 3rd of June, the Grerman Ambassador in Lon-

don presented a note to the Marquis of Salisbury, Secre-

tary of State for Foreign Affairs, containing an invitation

to the Powers, Signatories of the Treaties of 1856 and

1871, from the German Emperor, to meet * in Con-
' gress at Berlin, to discuss there the stipulations of the

* preliminary treaty of San Stefano concluded between
' Eussia and Turkey.' The 13th of the same month

was proposed as the day of meeting. Lord Salisbury

immediately replied ' that Her Majesty's Government
* will be ready to take part in the Congress ' at the

date mentioned. On the next day, June the 4th, a

' Convention of defensive alliance between Great Britain

* and Turkey ' was concluded at Constantinople. The

first and principal article of the Convention stipulated

that ' if Batoum, Ardahan, Kars, or any of these places,

' shall be retained by Eussia, and if any attempt shall

' be made at any future time by Eussia to take posses-

* sion of any further territories of His Imperial Majesty

* the Sultan in Asia, as fixed by the Definitive Treaty
' of Peace, England engages to join His Imperial

* Majesty the Sultan in defending them by force of

' arms.' The article further stipulated that ' in return

' the Sultan promises to England to introduce necessary

' reforms, to be agreed upon later between the two
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' Powers, into the government, and for the protection,

* of the Christian and other subjects of the Porte in

' these territories ; and in order to enable England to

' make necessary provision for executing her engage-

' ment, His Imperial Majesty the Sultan further consents

' to assign the Island of Cyprus to be occupied and
' administered by England.'

The Congress was opened at Berlin on the 1 3th of

June ; and on the 13th of July the Berlin Treaty of

Peace was signed, the general result of it being to

confirm Eussia in the possession of some of the towns

and territory acquired by the war, to liberate some of

the provinces of Turkey from their dependence on that

Power, and to increase the amount of independence

of other provinces already nearly emancipated. Arrange-

ments were also contained in the Treaty for a provisional

occupation of such ill-governed provinces as were not

yet adapted for independence ; and, in outward form at

least, the limits of the Turkish dominions were traced

more favourably for Turkey than by the Treaty of San

Stefano, and her dignity as one of the Powers of Europe

was re-established. On the next day, the 14th, the

Island of Cyprus was occupied by Great Britain, and

the British flag hoisted in its principal towns.

The scene is now shifted from Europe to Asia ; but

it is the same drama, and there are the same actors,

both in the front and behind the stage. The dates are

significant. On the 22nd of July,—that is, within a fort-

night of the signature of the Treaty of Berlin,— a Rus-

sian mission arrived at Cabul, Afghanistan. The mission

was a small one, consisting of three superior European

officers, with an escort ; and the chief of the mission

delivered to the Ameer a letter from the Emperor of
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Eussia. On the 2l8t of September, a British mission,

under Sir Neville Chamberlain, started from Peshawur

for Afghanistan. There were in the mission eleven

British officers, four native gentlemen, two hundred

and thirty-four armed soldiers, and, with the camp-

followers, the whole amounted to nearly a thousand

men. There were three hundred and fifteen camels,

two hundred and fifty mules, and forty horses. It was

reported that the cortege extended over a mile in length.

This mission had its progress interrupted on the frontier

of Afghanistan; and on the 1st ofNovemberan ultimatum

from the Viceroy of India was addressed to the Ameer,

demanding the privilege of sending a British mission

to his capital, and requesting a reply before November

the 20th. The reply not being received by midnight

on November the 20th, at three o'clock on the morning

of the 21st, the British army crossed the frontier, and

war was commenced. On the 22nd, the Viceroy issued

a proclamation at Lahore, annoimcing the commence-

ment of hostilities in Afghanistan, saying that ' the

' Government of India cannot tolerate that any other

' Power should interfere in the internal affairs of

' Afghanistan,' and concluding with the words, ' Upon
' the Ameer Shere Ali alone rests the responsibility of

' having exchanged the friendship for the hostility of

' the Empress of India.' Parliament was summoned to

meet on the 5th of December, and the Queen used the

following language in opening Parliament :— ' The
' hostility towards my Indian Government manifested

' by the Ameer of Afghanistan, and the manner in

' which he repulsed my friendly mission, left me no
' alternative but to make a peremptory demand for

' redress. This demand having been disregarded, I
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* have directed an expedition to be sent into his terri-

' tory, and I have taken the earliest opportunity of

' calling you together, and making to you the com-
' munieation required by law.' (This allusion to ' law

'

refers to the 54th section of the ' Act for the better

' Government of India ' of 1858 :
—

' When any order is

' sent to India directing the actual commencement of

' hostilities by Her Majesty's forces in India, the fact of

' such order having been sent shall be communicated to

' both Houses of Parliament within three months after

* the sending of such order, if Parliament be sitting,

' unless such order shall have been in the meantime
* revoked or suspended, and if Parliament be not sitting

' at the end of such three months, then within one

* month after the next meeting of Parliament.')

In the meantime events had been marching on in

India from another point. On the 1st of January,

1877, the Queen was publicly proclaimed Empress of

India at Delhi, with almost unprecedented pomp and

ostentation, in the presence of a vast assembly, to which

all the princes and high dignitaries of India were

either invited or summoned. On March the 14th,

1878, Lord Lytton, the Viceroy, succeeded in passing,

in spite of the earnest remonstrance of some of the

most experienced members of his Coimcil, an Act for

subjecting the Indian Vernacular Press to a system

of arbitrary espionage and official denunciation, which

recalls the memory and the ignominy of the worst

days of modern France, and the lamentable blots on

the liberty aspired to by England in the days of the

Commonwealth.

In reviewing the history of these events, as thus

summarised in chronological order, it is impossible
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not to see that a distinct and continuous skein of policy

runs through them all from first to last. It is not the

purpose here either to expound the policy, or to

estimate its value, absolute or comparative. It is

sufficient to say, that at every stage of direct English

action, the exhibition of hostility to Kussia and of

friendship for Turkey, an ostentatious defiance of

presumed aggressive tendencies of Eussia in the direc-

tion of India, and the consolidation and unification of

English authority in India,—not to say the obtrusive

display of English power and magnificence in that

country,—are a set of objects all closely connected

together, and to the furtherance of one or other of

which every part of the recent transactions, so far as

they emanated from the British Government, has

directly tended. Even what were probably rather

theatrical than practical elements in the scheme—that

is, the adoption of the Imperial title, the transfer of

Indian troops to Malta, and perhaps the sudden resolu-

tion of the Government to purchase the bulk of the

shares in the Suez Canal—serve to point the connection

between the European and the Asiatic policy. If any

key were wanted to unlock some of the darker recesses

of the policy, such a key may be found in the public

assertion said to be made in some influential quarters

at the time, that England was rather an Asiatic than

a European Power ; and in the corollary from this pro-

position, that the European policy of England ought to

be mainly dictated by a regard for the influence and

strength of England in Asia. Whether this be the true

key or not, the policy itself is to the utmost extent dis-

tinct, coherent, consistent, continuous, and, it must be

admitted, as viewed in reference to its own ends, sue-
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cessful, at any rate to outward appearance, and for the

time.

In the course of prosecuting this policy, during a

period covering nearly four sessions of Parliament, a

sum of four millions was expended for the purchase of

the Suez Canal shares ; diplomatic action was entered

upon, necessitating an expeditious application to

Parliament for credit to the amount of six millions

;

the reserve forces were mobilised,' and Indian troops

were brought over to Malta, at an expense to which

no Parliamentary limit was or could be assigned

;

indefinite obligations in Asia Minor and in Cyprus, in-

volving a purely conjectural and incalculable amount of

expense for the future, were undertaken ; and an Afghan

war was initiated, the pecuniary burden of which seems

to have been uncertainly distributed between England

and India.

Again, in the prosecution of the same policy, politi-

cal responsibilities of the gravest sort were assumed

over and over again by the Grovernment in the name of

the country. By the secret Convention with the Sultan,

of June the 4th, England engaged herself to defend the

' According to the Parliamentary return of the circumstances

and expenses attending the calling out of the Reserves, it appears

that the number of men taken on the strength of the army from the

lirst-class Army Reserve was 13,019, and the number of men who
joined the Militia Reserve was 21,730. The total expenditure con-

sequent on calling out the Reserves was 610,2G4Z. This was sub-

divided as follows: Pay, 167,795^.
;
good conduct pay, 9,113Z,

;

maintenance, 163,900Z. ; clothing, 188,002/.; travelling, 68,696?.;

gratuities for good conduct, on discharge, 3,472/. ; allowances for

subsistence on discharge, 8,687/. A further sum on account of

pensions was incurred, though not yet fully accounted for. Had no
mobilisation taken place, charges to the amount of 84,658/. would
have been borne in ordinary course.



New Liabilities of the Country. 38 J

Asiatic provinces of Turkey in case of Russia hereafter

making any attempt to take possession of them. It

was thus left to Russia to choose her own time and con-

venience for drawing England into a war with herself.

By another portion of the same Convention, England

entered into special and peculiar liabilities with respect

to Cyprus, the most favourable interpretation of which

must involve the moral and political duty of effectually

administering the affairs of that island, with the pro-

spect, if Russia should so will it at any moment, of

having to hand back to Turkey the island with all its

improvements, and without compensation for the ex-

penditure lavished upon it. The same Convention cer-

tainly contains a moral engagement, likely to be inter-

preted strictly by the other Powers of Europe, that

England will specially concern herself with preventing

future maladministration in Asia Minor. The Treaty

of Berlin, again, contained far more complicated pro-

visions than did the Treaty of Paris of 1856; and

England is made a party to all these provisions, and is

morally responsible for helping to carry them into

effect. Yet the terms of peace with Russia, as formu-

lated in the Treaty of 1856, were discussed over and

over again in the House of Commons ; while no one

outside the Cabinet, except the writers for the news-

paper press, was allowed to have anything to say as to

the English view of the policy which governed the

Treaty of Berlin.

Lastly, in the execution of this continuous policy,

constitutional problems have been started and peremp-

torily solved by the mere action of the Executive, which

from their magnitude and complexity could only be

satisfactorily settled after long Parliamentary debates,
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conducted with all the freedom and responsibility

attaching to the consciousness of action yet to be taken,

and not with the weight of merely defending or assault-

ing acts which already belong to the historical past.

The purchase of the Suez Canal shares incorporated for

the first time in the principles of English government

the notion that the State could have a financial interest

in a commercial undertaking, not only conducted in

another country, but conducted under the special license

and superintendence of the ruler of that country. The
result of admitting such a doctrine and acting upon it

was, that England became pledged in a wholly new and

peculiar way to the support of the existing Turkish and

Egyptian dominion in Egypt ; that large English

political interests were rendered subservient to the

decisions of local tribunals in a foreign country ; and

that English diplomatic and political action in Egypt,

and indeed in Europe, was trammelled, or at least

indirectly influenced, by a narrow commercial interest

which could not but weigh, however slightly, upon the

apparent purity and simplicity of the motives of the

English Government. Of course it is not pretended

here that these considerations were in themselves sufli-

cient to counterbalance the importance of obtaining an

additional security for the safety of tlie shortest route to

India. It is only asserted that the purchase of the

shares carried with it large and complicated conse-

quences, and involved the advent of a new sort of

relationship between European States, the entailing of

which was a noticeable exertion of the Royal preroga-

tive, in the absence of all assistance from, or consent of,

Parliament.

The endeavour, strongly persisted in for a time, to
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obtain from Parliament leave for the Crown to make
any alteration whatever in the Koyal Title by mere act

of prerogative, under the delusive colour that the prece-

dent of the change in the Koyal Title at the time of

the union with Ireland—when the form of the new

Title could not have admitted of a doubt—was at all

applicable, was another instance of the symptoms,

characterising the scheme of policy now under con-

sideration, of a disposition to exclude Parliament from

concert or concurrence in acts of a grave constitutional

nature.

The movement of the Indian troops to Malta is,

however, admitted, even by those who justify it, to have

been a matter of very doubtful constitutional right. It

is a cardinal principle, first formally embodied in the

Bill of Eights, and afterwards recited annually in the

Mutiny Act, that ' the raising or keeping a standing

' army within the kingdom in time of peace, unless it

' be with consent of Parliament, is against law.' The
Mutiny Act gives Her Majesty power to embody and

maintain an army for the current year, and assigns the

exact numerical size of that army. The complaint of

the movement of the Indian troops to Malta, so far as

it rested on constitutional grounds, was that, inasmuch

as the Crown was not restricted in the number of

native Indian forces it might embody, the practice of

importing these native troops into Europe might avail

to render wholly abortive the restrictions on the forces

in the employment of the Crown, as contained in the

Bill of Eights and the Mutiny Act. Ingenious defences

of the constitutional position assumed by the Govern-

ment were made by its legal supporters. It was said

that, since the passing of the Bill of Eights, 'the

C C
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' Kingdom' had come to include Ireland, and there-

fore a strict interpretation of the clause in question

would prerent the Government from sending troops to

that country. It was also said that it is an inherent

prerogative of the Cro-\vn to move ' all forces by sea and

' land ' to and from any part of the British dominions ;

that, by a series of Acts for the government of India,

including the Act of 1858 'for the better government

' of India,' Her Majesty was entitled to move any of

her Indian forces ' beyond the external frontiers of Her

'Majesty's Indian possessions'; but that, except for

preventing or repelling actual invasion, or under other

sudden or urgent necessity, the revenues of India could

not, without the consent of both Houses of Parliament,

be charged with the expense. It is admitted, however,

that Indian troops could not be brought within the

limits of the United Kingdom. Whether all this rea-

soning was good or bad from a strictly legal point of

view,—that is, as affecting to be a judicial interpretation

of certain Acts of Parliament,—there is no doubt that

the acceptance of it must wholly defeat the policy en-

forced by the Bill of Rights, and reasserted year by

year in the Mutiny Act. This policy was, to prevent

the Executive being able to lay its hand, in any event

which it might please to call an emergency or a case

of necessity, upon an indefinite niunber of troops, with-

out having recourse to Parliament. The liberty of the

people, and the confinement of the functions of the

Executive within well-ascertained limits, were the ob-

jects in view. It may have been that the rule was

occasionally transgressed by hard-driven Governments

at moments when Parliament could not be consulted ;

but such vagaries were never erected into principles

;
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and the terms of the Mutiny Act, so far as it affected

to fix the number of allowable troops, would become a

mere fictitious deference to appearances, if it were con-

ceded that the Crown could, by an exercise of its

prerogative, compete when it pleased, on a European

battle-ground, with the vast standing armies of the

Continent, by the simple device of enlisting troops in

India and moving them to Europe.

No subject has been more eagerly discussed of late

than that of the province of Parliament in respect of

the making of Treaties and the declaration of War. No
prerogative of the Crown is more undisputed than that

of taking the initiative in all negotiations with foreign

Governments, conducting them throughout, and finally

completing them by the signature and ratification of a

Treaty. But a Treaty may involve a large expenditure

of the national funds, possibly stretching over a period

of many years, or obligations of a most onerous and

responsible kind, in the performance of which the whole

country has the keenest and most direct interest.

Thus, while saving the dignity and claims of the Eoyal

Prerogative, Ministers are generally not averse to

making Parliament share, from a very early moment
in the course of the negotiations, in the responsibility

attaching to the final settlement in which they may re-

s dt. Parliament also, through its control of expendi-

ture and other elfective checks, can do much to prevent

undue secresy and to arrest diplomatic action in which

it has no part. Nevertheless, emergencies may arise,

especially in reference to the issues of an imminent war
or a possible peace, in which the tardy and uncertain

course of referring to Parliament might render negotia-

tions impossible, or precipitate the issue in a way by

t c 2
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no means conducive to the national interests. In view of

these emergencies, and of these only, the Eoyal Pre-

rogative of concluding treaties and declaring war may
be justified in reason, and by the existing Constitution

is justified in fact. But to use this Prerogative, not

in order to provide for unforeseen crises, but to caiTy

into effect a deliberately planned foreign policy, extend-

ing over many months and having a long series of

closely connected links, without encountering the criti-

cism or opposition of Parliament, is to strain the Pre-

rogative to a use which, if frequently indulged in,

must render it first deservedly unpopular, and then

wholly out of harmony with constitutional government.

It is a bare fact that during the progress of the British

diplomatic movements which terminated in tbe Treaty

of Berlin of 1878, or more properly in the Afghan war

of that year. Parliament never had an opportimity of

expressing its mind on any one of the important and

complicated engagements to which the country was

being committed, or upon the policy of the war on the

North-West frontier of India. Tbe subjects were indeed

over and over again discussed in Parliament, but

always subsequent to irreparable action having been

taken by the Government. The Convention which in-

cluded the transfer to England of the administration of

Cyprus, and the undertaking to guarantee in certain

cases the immunity of the Turkish Asiatic possessions,

reached to a number of indefinite and serious obliga-

tions which were made binding on the country for an

indefinite period of time to come. The position taken

up at the Berlin Congress, and the wholly new starting-

point of policy in reference to the North-West frontier

of India, were not the product of sudden emergencies for
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which the Government was bound to provide before it

had a chance of ascertaining the mind of Parliament,

but were necessary steps in a uniform and integral

policy which might have been communicated to Parlia-

ment months beforehand, and yet was sedulously, and

on some occasions, it must be said, imscrupulously,

veiled from it. Thus the constitutional conduct of the

Grovernment in this case must not be measured with

reference to the habitual practice of submitting all im-

portant treaties to the judgment of the Houses before

signature or ratification, because in the large majority

of cases the Government has little to gain from privacy,

and much to gain from casting a large share of its re-

sponsibility on Parliament. The conduct of the Govern-

ment in such a case must rather be judged by reference

to the question whether they have abused the preroga-

tive by converting that right of secret diplomacy, which

only exists and ought to be cherished on behalf of grave

national crises when the last interests of the nation are

at stake, into a means, fortunately happening to be at

their disposal, for evading the legitimate scrutiny of

Parliament in respect of matters in which the country

has the profoundest interest, and for the right conduct

of which the House of Commons is responsible to its

constituents, and both Houses of Parliament to the

country at large and to posterity.

(2.) The importance of checking the exercise of the

Prerogative of the Crown in respect of financial affairs

is not at present in much danger of being overlooked,

though it may be doubted whether on the whole

the check is as yet adequately applied. A finan-

cial policy is so closely connected with every other
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part of a general policy that if the latter is hasty, spas-

modic, and secret, or if it is secret but deliberately

calculated, in either case Parliament must experience a

difficulty in obtaining from ^Ministers a plenary confi-

dence as to the amount of supplies which will be needed

throughout any particular session. Side by side with a

policy of startling siu-prises in the region of foreign

politics, there has grown up the practice of presenting

supplementary Budgets almost up to the last day of

the session. This practice has indeed been strongly

denounced, and deservedly so, because Parliament is

thereby forced to make grants under pressure partly of

time and partly of necessity, and, in assenting to the

scheme of taxation originally proposed, is likely to be

led into financial mistakes through having only a part

of the whole case before it. Another serious danger

proceeding from a reckless use of the Prerogative in the

matter of originating a financial scheme for the year is

liable to accrue, and does in fact accrue, from a disposi-

tion on the part of Ministers to raise money for the

year's expenses rather by loan than by taxation. In

this way, the pecuniary expense of an adventurous

policy is lightly borne or entirely kept out of sight

;

and, did the practice become common, one of the most

salutary checks on the irresponsible action of Ministers

in the conduct of foreign afiairs would be removed,

—

the blaze of national ascendency glittering in the eyes

of the constituents of the dominant majority who sup-

port the Government, while the burdens and expenses

which attend the winning of this ascendency have to be

provided for by some Government of the future, and to

be endured by the supporters of that Government in the

country.
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It is perhaps necessary to notice also that scarcely

any Parliamentary check at present exists to prevent

such wholesale commercial dealings on the part of the

Government as are instanced in the purchase of the

Suez Canal shares. It was just one of those cases in

which the acquisition presented so many superficial at-

tractions to the vulgar eye that, so soon as Parliamen-

tary criticism was possible, the field was occupied by an

unanalysed sense of universal approval. Yet the un-

doubted value of maintaining and securing the British

rights over the use of the Canal could be wholly distin-

guished from the very questionable method actually

pursued for this end. The policy of venturing the

credit of the Government and the country in a com-

mercial undertaking subjected to the commercial hazards

and political chances incident to the foreign State which

has a sovereign right over the whole undertaking and a

proprietor's claim over the land and water to which it

relates, might well be a matter for anxious Parliamen-

tary discussion rather than for secret and autocratic

decision.

(3.) Sufficient has almost been said in referring to

the conduct of the British Government in summoning

the Indian troops to Malta, in calling out the Reserve

Forces, and in obtaining from Parliament a large vote of

credit in view of possible military movements, during the

progress of the negotiations leading up to the Congress

of Berlin in 1878, to make it clear that Parliament has

much to do to hold its own against the Ministers of the

Crown in the matter of Army and Navy administration.

It was at one time held tliat the management of the

Army was the point of contest between the rival
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departments of the Constitution, Parliament and the

Crown. A long-standing compromise has manifested

itself in the passing of the Annual Mutiny Act (lately-

amended and to some extent transformed) ; and in the

cautious eniuueration of the number of soldiers to be

embodied, and the sparse dealing out of the supplies

needed for military operations. But it has already been

seen that these defences are getting somewhat insecure,

in the presence of the almost recognised right of evolv-

ing an army of almost any size from the Indian seed-

plot, of using reserve forces without communication to

Parliament in advance, and of obtaining large votes of

credit for prospective military operations of an indefinite

character, the nature of which Parliament is allowed

only dimly to surmise.

(4.) The rights of the Crown in respect of the foun-

dation and government of Colonial Dependencies are of

the oldest and most undisputed kind. So long as these

Dependencies were difficult of access, and, through the

recognised principles of trade and policy, capable of

rather increasing the wealth of the parent State than of

drawing upon its resources, there was little to excite the

attention of Parliament and to induce encroachments

on the Prerogative of the Crown, or even to enjoin a

vigilant criticism of the mode of exercising the Preroga-

tive. But the impeachment of Warren Hastings and

the War of American Independence together had the

result of making henceforth Indian and Colonial affairs

a well recognised department of Parliamentary action.

The practical adoption of the principles of Free Trade

in 1846 by the repeal of the Corn Laws, and of free

Navigation in 1849 by the repeal of the Navigation
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Laws, as well as the great extension of Colonial enter-

prise and of emigration during the present century,

formed a group of causes which, in the aggregate,

tended to make the government of the Dependencies

of little less moment and difficulty than the govern-

ment of the British Isles. As the Colonies increased

in magnitude and in independence, the British Do-

minions approached more and more to the character

of a great confederation, of which the several members

were associated together by very various sorts of links,

and with different degrees of tightness and of laxity.

The system of political communities making up the

British Dominions was henceforth an integral though

composite unity, and must needs be governed by a

system of policy which never neglected the relations of

all the several parts to the whole and to each other.

So far, again, from the Colonies being remunerative,

they were frequently matters of expense, and, in time

of war, might become matters of anxiety. The Indian

Mutiny in 1857, the successive famines in India,

and the financial embarrassments, have combined to

render India a topic of the gravest political concern.

The Dependencies in Canada, Australasia, and South

Africa have given rise to a wholly unprecedented class

of problems in respect of constitutional self-govern-

ment, federation, and the abstract reciprocal duties of

Colonies and their parent States. The question has

also been raised of late, in something more tlian a purely

speculative shape, as to what are the precise kind and

amount of advantage which the Colony and the parent

State severally draw from their connection.

It can, then, be no matter of surprise that Parlia-

ment has of late years specially interfered to restrict
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the indefinite and irresponsible exercise of the Royal

Prerogative in respect of Colonial administration. This

has been effected, partly by substituting to an ever in-

creasinof extent the strict enactments of Statute law

for the uncertain inclinations of the Royal discretion,

and partly by submitting to public inquiry and discus-

sion all executive acts of ]Ministers of the Crown

concerned with the appointment, super\-ision, and

change of Colonial Grovernors and other officials. The

Viceroy of India and Colonial Governors have thus been

subjected to the peculiar control of Parliament; and

their policy and actions are more and more decisively

imputed to the Ministers of the Crown, whose agents

they are, and whose intentions they may be presumed in

all their public acts to be carrying into effect. The more

direct exercise of the Royal Prerogative in disallowing

the Acts of Colonial Legislatures, in annexing or settling

and administering fresh territories, and in providing for

Colonial defence, has been progressively hemmed in by

limits—somewliat indefinite indeed and not wholly ir-

removable—imposed by the inquisitiveness and scruti-

nising energy of Parliament.

Illustrations of the assumptions of Parliament in the

matter of the government of Dependencies, and of the

sort of close competition which has been of late proceed-

ing between Parliament, on the one hand, and the

Ministers of the Crown, on the other, are supplied by

(i.) recent legislation for the purpose of ascertaining the

extent ofthe Royal authority in India and of defining

the legislative functions of the Viceroy ; (ii. ) the pro-

cesses, conducted inside and outside the walls of Parlia-

ment, of annexing or settling such territories as British

Columbia, the Fiji Islands, and the Transvaal; and
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(iii.) the now recognised duties and responsibilities of

Colonial Grovernors in the different classes of Colonies,

as representing and, to some extent, personating the

Crown.

(i.) By the ' Indian Councils Act, 18G1 ' (24 and 25

Viet. cap. 67) the general legislative powers conceded

by previous Statutes were confii-med for the Governor-

General and his somewhat modified Council as consti-

tuted by that Act. The chief novel limitations were

that no new laws or regulations should affect either that

Act, or the Act of 1833, by which the commercial func-

tions of the East India Company were abolished, or the

' Act for the better government of India' of 1858, by

which the Government of India was transferred from the

Company to the Crown. One noticeable feature of this

Act is that, by the 23rd section, it gives (subject to the

general restrictions on all legislation) power to the

Governor-General, in cases of emergency, to make and

promulgate from time to time ' ordinances for the peace

' and good government ' of the territories legislated for,

or of any part thereof. Every such ordinance is to

have the force of law for the space of six months,

unless disallowed by the Government at home, or

controlled or superseded by some law or regulation

made by the Governor-General in Council. The 24th

section is of peculiar constitutional importance in its

bearing on the relations of Parliament to the Crown.

The section is as follows :
' No law or regulation made

* by the Governor-General in Council (subject to the

* power of disallowance by the Crown, as hereinbefore

* provided) shall be deemed invalid by reason only that

* it affects the Prerogative of the Crown.'

When reconstructing the Government of India in
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1858, Parliament attempted to guard against the

possible perils which might lurk in the large legis-

lative powers conceded to the Governor-General in

Council and to the Governor-General alone. The old

Court of Directors and Board of Control were to a great

extent reproduced in the ' Council of India.' This

Council was to consist of fifteen persons, of whom, in the

first instance, seven were to to be elected by the Court

of Directors of the Company and eight were to be ap-

pointed by the Crown. Afterwards, vacancies occurring

in the latter number were to be filled by the Crown, and

those occurring in the former number by co-optation

within the Council itself. Every member of the

Council was to ' hold his office during good behaviour,'

and could be removed only upon an address of both

Houses of Parliament. The President of the Council

was to be one of Her Majesty's four Principal Secretaries

of State, or a fifth Secretary (the appointment of whom
was contemplated by the Act) who was to be charged with

all the administrative functions previously vested in the

Court of Directors or Court of Proprietors of the Com-

pany. It was only, however, in respect of the ' grant or

' appropriation of any part of the revenues of India or of

' any other property coming into the possession of the

' Secretary of State in Council by virtue of that Act

'

that no action could be taken without a concurrence of

a majority of votes at a meeting of the Council. In all

other cases, if a difference of opinion arose at any meet-

ing of the Council at which the Secretary of State was

tion of a Member of the Council, the determination of

the Secretary of State was to be final. When this differ-
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ing, the Secretary of State, or any Member of the Coun-

cil present, might require his opinion and the reasons for

the same to be entered in the JVIinutes of the proceedings.

It is noticeable that, in the case of a jNIember, the

reasons must be such as ' he may have stated at the

' meeting.' Provision is made for urgency and for the

independent action of the Secretary of State, subject to

the requirement that the urgent reasons for sending a

communication are recorded by the Secretary of State,

and notice thereof given to every Member of the Coun-

cil. Despatches might also be marked ' Secret ' by the

authorities sending them, and they need not be com-

municated to the Members of the Council unless the

Secretary of State should so think fit and direct.

It is obvious that, both in the Act of 1858 and in

the Indian Councils Act of 1861, the policy of Parlia-

ment was to accord to the Executive Government an

almost unexampled measure of despotic power to meet

cases of emergency, the importance of which could only

imperfectly be appreciated by unskilled persons, or by

any persons at a vast distance from the scene of action.

The policy was, on the other hand, to provide an equally

unexampled series of checks and compensatory influences

for the purpose of controlling the independent action of

the Executive in all ordinary times. A double machi-

nery of Councillors, laborious provision for freedom of

deliberation and for publicity in recording the results

of it, together with every imaginable security for the

personal independence of the Councillors, were contri-

vances by which Parliament sought to recognise the un-

doubted Prerogative of the Crown while reconciling it

with its own ultimate right of determining how British

dominions should be governed.
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Mr. John Stuavt Mill, who had a lifetime's experi-

ence in Indian aflfiiirs, said that ' the great eonstitu-

' tional security for the good government of India lies

' in the forms of business.' It may be doubted whether,

in spite of the anxious care which Parliament has taken

to regulate the forms of Indian business, the constitu-

tional security sought for has really been attained.

When, on the 14th of March, 1878, the Indian verna-

cular press was subjected, in reference to the expression

of opinion, to an inquisitorial and despotic control, such

as only the immediate dread of revolution could justify,

and which was alien to every British institution, tradi-

tion, and principle, the Act was passed formally in-

deed by the Grovernor-Greneral in Council, but with the

determined and reasoned opposition of some of the most

eminent members of that Council. The whole diplo-

matic change of front towards Afghanistan in 1877-78,

the ultimatum addressed to Shere Ali, and the concen-

tration of troops on the Afghan frontier, comprise a series

of momentous acts which were preceded by the smallest

possible amount of public deliberation either at home
or in India, were stoutly opposed at every point by the

most experienced members, civil and military, of the

two Indian Councils ; and were, in fact, almost un-

disguisedly perpetrated on the sole responsibility of the

Secretary of State for India and the Viceroy. The same

inefficiency of the existing constitutional guarantees in

India was almost more glaringly manifested when, in

March 1879, Lord Lytton, the Viceroy, by a mere

Executive act, and against the opinion of a majority of

his Council, exempted from import-duty all the inferior

sorts of cotton, to the sudden and serious embarrassment

of the struggling manufacturers of India, and to the
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loss of a revenue of 200,000^ per annum. Mr. Whitley

Stokes, the Legislative Member of Council, in his

Minute of remonstrance, dated Calcutta, March 13,

1879, wrote of the Act of exemption, when first pro-

posed, as follows :—
' The power to exempt goods from

' Customs duties was originally conferred by Act xviii.

' of 1870, and was merely intended to relieve the Ex-
* ecutive from the useless and troublesome formality of

' coming from time to time to the Indian Legislature

* to make in the tariff petty alterations which that

' Legislature, if applied to, would have made at once.

* The change now proposed is of a very different charac-

' ter. I have reason to think that it would never be
' sanctioned by the Legislative Council, unless, indeed,

* arguments were brought forward in its favour far more
' cogent than those I have heard. The proposed exemp-
* tion of cotton goods, if made by a mere executive

' order, will thus resemble what lawyers call a fraud on
* the power ; and there is unfortunately no Court of

' Equity to relieve the people of India against it.'

It was another effort on the part of Parliament to

retain in its own hands a large share of the direct

government of India when, by section 53 of the Act of

1858, the Secretary of State in Council was required,

within the first fom-teen days during which Parliament

might be sitting next after the first day in May in every

year, to lay belore both Houses of Parliament an account

of the receipts and disbursements at home and abroad

on account of the Government of India, for the financial

year preceding that last completed ; and also estimates

for the coming year, and a statement of debts, salaries,

and allowances. The account was to be accompanied
' by a statement prepared from detailed reports from
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* each Presidency and District in India, in such form as

* should best exhibit the moral and material progress

' and condition of India in each such Presidency.' The

value of these, and indeed of all other like Parliamen-

tary requirements, must mainly depend upon the as-

siduity and vigilance of Parliament itself. Up to very

recently,when appalling famines and financial embarrass-

ments, necessitating large pubKc loans from England,

at last aroused public attention in the two Houses and

in the country at large, there was no topic more certain

to fall flat on the ears of the British Legislature than

that of the Indian Budget or Indian affairs generally.

It has already been seen that the further Parliamen-

tary requirement, contained in section 54 of the Act of

1858, relating to the communication to both Houses of

Parliament, within a definite time, of any order sent to

India directing the actual commencement of hostilities by

Her Majesty's forces in India, was proved in the Afghan

war of 1878-79 to be without any avail for the purpose

of securing Parliamentary discussion or concurrence.

By the time that Parliament was formally acquainted

with the fact of the order being sent for the commence-

ment of hostilities, political and diplomatic steps of a

most decisive character had long been taken which

seemed to render retreat or pause almost impossible.

The obvious com'se for Ministers was to defend all that

had been done as being dictated by an over-bearing

necessity, and to rely on a loyal Parliamentary majority

to grant them condonation and indemnity.

The later amendments of the Act of 1858 have

rather been in the direction of extending the Preroga-

tive of the Crown than of supplying fresh safe-guards

ag-ainst its abuse, or fortifying the controlling influence
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of Parliament. The Act of 1865 (24 and 25 Victoria,

cap. 67) enlarges the legislative functions of the

Grovernor-General in Council so as to enable him ' to

' make laws and regulations for all British subjects of

' Her Majesty within the dominions of Princes and
* States in India in alliance with Her Majesty, whether

' in the service of the Government of India or other-

' wise.' By the Act of 1869 (32 and 33 Victoria, cap,

98) the legislative power of the Governor-General in

Council has been similarly extended so as to reach to

native Indian subjects of Her Majesty * without and
' beyond as well as within the Indian territories under
' the dominion of Her Majesty.' An Act of the same

year (32 and 33 Victoria, cap. 97) went some way to-

wards impairing the securities for independence on the

part of the Council of India which had been carefully

devised by the Act of 1858. Henceforth all vacancies

were to be filled up by appointment of the Secretary of

State. Members of the Council could only be appointed

for the term of ten years, and, generally, were not re-

eligible. But by the third section of the Act the Secre-

tary of State was enabled ' to re-appoint for a further

' period of five years any person whose term of oflBce

' should have expired, provided such re-appointment be

' made for special reasons of public advantage, sucli

' reasons to be set forth in a Minute signed by the said

' Secretary of State, and laid before both Houses of

* Parliament.'

The transfer of the government of India from the

Company to the Crown had, no doubt, the effect of

abolishing the anomalous tripartite government of India

by the Governor-General in Council in India, the Court

of Directors in Leadenhall Street, and the Board of

D D
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Control in Downing Street, and of substituting for it a

better consolidated system of government and one

more worthy of the dignity of both England and India.

Parliament also was certainly in a better position than

heretofore for exercising^ over the current administration

of Indian affairs a scrutinisino- and incessant control of

the most direct kind. But it may still be doubted

whether, in practice, since the transfer, such a control

has been exercised at all to the extent which would

suffice to compensate for the loss of all the special

ability and experience which was represented in the

Court of Directors, and for the keen and vigilant in-

terest of a personal kind which imparted an unfailing

zeal to the Court of Proprietors. Any way, it has been

scarcely possible for Parliament to take up towards

the Crown and its Ministers the sort of chronic and

healthful attitude of adversative and wary suspiciousness

which, in relation to a private Company, was at once

both imperative and decorous. The following language

of the 51st section of the Act of 1833, by which Par-

liament resolutely guards itself against having its

plenary rights of government in the minutest degree

impaired through the simultaneous existence of a co-

ordinate authority, could hardly find place in an Act

passed since 1858, when the dependence on Parliament

of the Executive Government to whieli the government

of India had been transferred was formally assumed,

and statutory precautions could not be taken against

abuses without confounding the customary relations of

Parliament and the Crown, and introducing a constitu-

tional solecism. The language of the 51st section

alluded to is as follows :
' Nothing herein contained shall

" extend to affect in any way the right of Parliament to
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' make laws for the said territories, and for all the in-

' habitants thereof; and it is expressly declaied that a

' full, complete, and constantly existing right and power

' is intended to be reserved to Parliament to control,

' supersede, or prevent all proceedings and acts whatso-

' ever of the said Grovernor-General in Council, and to

' repeal and alter at any time any law or regulation

' whatsoever made by the said Govemor-Greneral in

' Council, and in all respects to legislate for the said

•" territories and all the inhabitants thereof in as full

' and ample a manner as if this Act had not been

' passed ; and the better to enable Parliament to exer-

' cise at all times such right and power, all laws

' and regulations made by the said Governor-General in

' Council shall be transmitted to England, and laid

' before both Houses of Parliament, in the same manner
' as is now provided concerning the rules and regula-

' tions made by the several Governments of India.'

(ii.) The settlement or the annexation of the terri-

tories of British Columbia, the Fiji Islands, and the

Transvaal in South Africa, affords instances of the sort

of amicable co-operation by which Parliament and the

Crown, while insisting on their respective rights and

privileges and guarding against mutual encroachments,

may yet combine towards the accomplishment of ends

generally recognised as expedient and beneficent.

Owing to the large discoveries of gold which were

made in 1858 in a portion of the Hudson's Bay terri-

tory, and a vast immigration of gold-diggers which re-

sulted, it became necessary for the Britisli Government
to take measures for the protection of life and property

and the maintenance of order. So far, the prerogative

of the Crown was exerted ; and the Secretary of State for
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the Colonies—then Sir Edward Bulwer Lytton—be-

stowed earnest attention upon the task of organising

the new settlement as a British colony. The process

was completed by an Act of Parliament (21 and 22

Vict., cap, 99). Vancouver's Island was added to British

Columbia in 1866, and both were incorporated with

the Dominion of Canada in 1871, upon the petition of

the inhabitants.

The Fiji Islands were annexed in the year 1874.

As far back as the year 1859 the reigning naonarch,

Thakombau, had, with consent of the leading chiefs,

made his fii-st otfer of the sovereignty of those islands

to the Crown of England ; which otfer the Grovemment

of that day declined to accept. For several years pre-

vious to the year 187-i, a form of government existed

in Fiji which had been initiated and mainly carried on

by the white settlers, principally for their own protec-

tion. A state of anarchy, however, succeeded. The

settlers refused any longer to recognise the Grovemment,

or to be further taxed for its support ; and threw them-

selves on the protection of the foreign consuls. The

islands were again offered to Great Britain, with a debt

of some 82,000Z., contracted by the Government during

the last two years. On the 17th July, 1874, Lord

Carnarvon, Secretary of State for the Colonies, called

attention to the subject in the House of Lords. He
stated that, in 1872, Lord Kimberley had appointed

two Commissioners to proceed to the Fiji Islands, in

consequence of the appeal made to England and to

other civilised countries, to take them under protection ;

and that, the report of the Commissioners being now

presented, it became necessary to deal with the matter,

and to decide whether, with the consent of the natives,
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to accept the position, or not. The Government in the

meantime instructed Sir Hercules Kobinson to proceed

to the islands and ascertain the disposition of the popu-

lation. On the 4th of Augnst the House of Commons
agreed to a motion of Mr. McArthur's :

' That this

* House is gratified to learn that Her Majesty's Govern-
' ment hav^e yielded to the unanimous request of the

' chiefs, native population, and white residents of Fiji,

' for annexation to this country, so far as to direct Sir

' Hercules Kobinson to proceed to those islands, with a

' view to the accomplishment of that object.' Shortly

afterwards the annexation was effected, through the

exercise of the prerogative of the Crown.

Thus, both in the ease of British Columbia and in that

of the Fiji Islands, while the prerogative of the Crown

for the formal act of annexing ten-itory and establishing

a Government in unsettled territory was never disputed,

yet Parliament maintained its right to be consulted, to

interpose, and to modify or prohibit the arrangements

if expedient, or to share with the Crown in carrying

them out to a satisfactory termination. These re-

marks are important especially in reference to the

case of the annexation of the Transvaal, in which

Parliament had very little share, and the policy of

which, if exposed to the scrutiny of Parliament, would

possibly have given rise to so heated a debate, and such

a variety of opinions, as to render any action at all ex-

tremely difficult.

The grounds for annexing the Transvaal seem to

have been that the prevalent anarchy was injurious to

the orderly government of the colony of Natal, and

that the habitual treatment of the native tribes on the

frontier by the Dutch inhabitants of the Transvaal was
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so reckless and inhuman as to render those tribes a

growing source of danger to the colony. The following

description of the state of things in the Transvaal, as

given in the despatches of Sir T. Shepstone, the British

Commissioner, is relevant to the present enquiry, as

showing the sort of grounds which the Government

believed would commend themselves to Parliament as

sufficient and satisfactory reasons for annexing foreign

territory by the act of the Prerogative.

On March the 6th, 1877, Sir T. Shepstone writes

:

' It was patent to every observer that the Government
' was powerless to control either its white citizens or its

' native subjects ; that it was incapable of enforcing its

' laws, or of collecting its taxes ; that the Treasury was
* empty ; that the salaries of officials had been and are

* months in arrear ; that sums payable for the ordinary

* and necessary expenditure of Government cannot be

' had ; and that such services as postal contracts were

* long and hopelessly over-due ; that the white inhabi-

' tants had become split into factions, that the large

' native populations within the boundaries of the State

* ignore its authority and laws, and that the powerful

' Zulu King, Cetewayo, is anxious to seize upon the first

* opportunity of attacking a country, the conduct of

' whose warriors has convinced him that it can be easily

* conquered by his clamouring regiments.' On the 1 2th

of March Sir T. Shepstone writes :
' I think it necessary

* to explain, more at length than I was able to do in

' my last despatch, the circumstances which seem to me
' to forbid all hope that the Transvaal Eepublic is

' capable of maintaining the show even of independent

* existence any longer, which induced me to consider it

* my duty to assume this position in my communica-
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* tions with the President and Executive Council, and
* which have convinced me that if I were to leave the

' country in its present condition, I should but expose

* the white inhabitants to anarchy among themselves,

* and to attack from the natives, that would prove not

* only fatal to the republic, but in the highest degree

* dangerous to Her Majesty's possessions and subjects in

' South Africa.'

On the 12th of April the Transvaal Republic was

formally annexed to the British Dominions, a procla-

mation being issued by Sir T. Shepstone, who there-

upon assumed office as Administrator. The above

despatches of Sir T. Shepstone were presented to Par-

liament, and the subject was discussed more than once

in the House of Commons, as, for instance, on the 24th

of July, when an exciting debate took place in conse-

quence of a small knot of Irish members determining

to obstruct all progress, among whom Mr. Parnell

declared his intention of opposing the measure in every

way open to him.

It is observable that the grounds for annexing the

Transvaal were much the same as those which had been

repeatedly alleged for attaching new provinces, such as

the Punjaub and Oude, to the British Dominions in India,

—namely, the prevalent anarchy, and the consequent

peril to the British frontier. The policy of annexation,

thus conceived, has evidently no assignable limit, and

the logical consummation of it is exhibited in the

deliberate recommendation, in the early part of 1879,

of Sir Bartle Frere, High Commissioner for South

Africa, to the effect that the British Government should

administer, if not occupy and annex, the whole of the

territories now inhabited by tribes on the British fron-
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tier, up to some indefinite line of demarcation in the

interior of Africa. The Emperor Augustus acutely

foresaw that a policy of indefinitely extending the

frontiers of the Koman Empire must end in the

Empire falling to pieces through its own weight and

unwieldy massiveness, and he is said to have assigned

the boundaries beyond which the limits of the Empire

ought not to be enlarged by his successors. Exactly

the same class of dangers must await the indefinite

extension of the British Dominions ; and there will arise

an ever increasing necessity for Parliament to watch

with scrupulous vigilance the exercise of the Preroga-

tive of the Crown in this respect, and not to allow itself

to lose its composure and balance of judgment either

through deference to some authoritative personage, for

a moment influential or overbearing, or through being

itself infected with a lust of empire untempered by any

sense of the responsibility which each fresh annexation

to an increasing extent brings with it.

The disposition to aggrandise the British name and

dominions by a profitless extension of territory in a

way wholly distinct from, and, in some most important

points, contrasted with, that of progressive and cautious

colonisation, marks a certain \ailgarisation and degra-

dation of national sentiment which has recently been

not inaptly, in view of notorious European precedents,

stigmatised as ' Imperialism.' There is, no doubt,

much that is vague and of uncertain significance in this

appellation. The disposition indicated is, however,

suflBciently marked by describing it as the preference

of show for reality, the readiness to seek in force a

substitute for moral and political agencies, an indiffer-

ence to national landmarks, and a want of concern for
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the imposition of burdensome taxation at home compared

with the allm'ements of a dazzling exhibition of British

ascendency in various and remote parts of the earth.

The late Professor F. D. Maurice, in one of his

Lectures on ' Social Morality,' ^ describes with unerring

precision the opposition between the National and the

Imperialistic conceptions of political life, and traces

the steps by which the Eoman Nation, which was built

upon Eight and Duty, degenerated into the Empii-e, which

was based upon Force. He says :
' I approach the sub-

' ject which all feel to be most important in speaking

' of the Empire. Its name, its origin, its continuance,

' all point to the function of the soldier. He had been
* the defender of a Nation ; wherever he had gone forth

' in wars of conquest, it was still to spread and glorify

' the national name. His discipline exhibited the sub-

' mission of animal force to a commanding word, his

' coui'age the personal valour which is called forth in

' those who feel themselves bound by a common
' interest, united in a common cause. He had been
' taught in the civil wars—specially by the great dar-

' ling of the Legions—that he had in his hands the

' weapons which could break down national barriers,

' which could make him supreme. The lesson was
' formularised by the Empire. The Greneral was the
* chief not of a Nation, but of a World. The Army was
' a world power ; all relics of national existence could
* not but look very paltry in its eyes. Yet they

' had a charm for it. The old oath, the traditional

' respect for law, could survive great shocks. The
* Jurisconsults, whilst they saw the terrible force of the

' Lecture XUL, on 'The Universal Empire.'
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* legions, did not despair of binding them with some of

' the withs and cords which in violent moments they

* had often rent asunder. But restraints upon tlie

* army were in fact restraints upon the Empire. And
* it soon began to be evident that the collision of these

' forces—the rising of the servants against the Master,

* their choice of some rival Master—would show wliat

' the blessing of an Empire is.'

Such is the lanofuage of the moral philosopher, and

of one who was (if any man ever was) a religious

prophet. But an identical testimony is rendered by

one who is not only an experienced statesman, but one

of the most successful Colonial administrators of

modern times. Lord Carnarvon, in the course of an

address on ' Imperial Administration,' delivered on

November 5th, 1878, before the Edinburgh Philoso-

phical Institution, aptly described both the true and

the false side of what is called ' Imperialism ' in the

following language :

—

' We can best tell what Imperialism is by ascertain-

' ing what it is not ; and I apprehend on that point there

' will be very little difference of opinion amongst us.

' It is certainly not Csesarism. It is not that base

' second-hand copy of Continental despotisms, that bas-

' tard monarchy begotten in the slime of political and
' financial corruption. It has nothing to do with that.

' Despotisms, Mr. Burke has said, change their furni-

* ture and their fashions, but the evil principle prevails

' and reappears in every generation. They dazzle,

' indeed, by enlisting false teachers, and by arraying

' themselves in false colours ; but, after all, they are

' hateful from top to bottom. They are utterly false

;

' the benefits that they confer are short-lived, and they
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poison the very fount from which their own waters

spring. Therefore we are clear on this point, that

true Imperialism has nothing to do with this. Nor has

it to do with what has been called personal govern-

ment. Our Constitution is clear enough on this point.

We know that the Crown has certain prerogatives

;

we know that Parliament has certain rights and duties

;

but neither Parliament nor the Crown may act alone.

They must act in reference to each other, and their

combined action is that which the Constitution con-

templates and desires. True Imperialism is not that.

Nor is it again, I am sure we shall agree, mere bulk

of territory and multiplication of subjects. I hear

sometimes the words, " A great England and a little

" England ;

" but we do not measure nations by

their size or by their numbers, any more than we

measure men by their inches. If we did, China

would be the model of our admiration ; and the hosts

of Xerxes, and not the handful of Athenian citizens,

would be the people we should reverence in the past

history of the world. No ! What we do look for is

not the bulk of territory, but the class of men that

are bred up and produced, and the qualities which

those men have ; and putting aside the highest of all,

we may say this, that steadfastness of purpose, sim-

plicity of character, truth, and the preference of that

which is solid and substantial for that which is merely

glittering and deceptive, have been the characteris-

tics of Englishmen in past generations. Well, then,

if it is none of all these, what is it, if indeed it has a

meaning? I should say it is, first of all, to recognise,

as I think my right hon. friend the Chancellor of the

Exchequer very fairly said the other day-—to recog-
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nise that there are duties which we owe beyond the

limits of these four seas ; and, secondly, to breathe

into the whole of that mighty mass I have described,

a common spirit of unity—to find for it that which

would be the nearest approach to the patriotism that

you look for in an individual. But then you may
say to me, what is patriotism ?—and here again I am
afraid I may say that the term, like Imperialism, has

varied greatly. Like the word liberty, it has often

been abused. There is a true patriotism and a false

one. Horace Walpole, I think it was, says in one of

his letters that at one time there was no declaration a

public man could make that was more popular on the

hustings than that he neither was nor had been nor

would be a patriot ; and we all know Mr. Canning's

definition of a patriot—a man who was the friend of

every country except his own. Well, a true patriot

is neither of these. Nor is patriotism to be found in

the nation, again, which, so to speak, swaggers down

the High Street of the world with its hat cocked, and

on the look-out for some fancied insult or affront. I

will only say that you might find for such a character

in public a counterpart in private life ; but I think

we should all agree that in private life he was a very

disputative, quarrelsome, disagreeable companion.

No, ladies and gentlemen, I believe that patriotism

and imperialism both, if they are to be true, must rest

upon the one sole foundation on which all true things

can rest—that which is sound and moral. You cannot

divorce your system of politics from your system of

morals. There are not two sides to that shield ; there

are not two codes to be observed. I have seen it of

late more or less denied. I was reading but a few
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' days since, in a periodical that enjoys deservedly a

* great circulation and reputation—I read to my amaze-
* ment the remark about a by-gone character of the

' middle ages, that he could not be a statesman because

* he paid obedience to the laws of morality. I utterly

' abhor and repudiate and detest such a doctrine as

* that. I believe there is no safety for a nation the

' moment that she departs from those eternal principles

* of right and wrong, which in our case have cariied

' us through storm, and trial, and tribulation in past

* times.'

It has been a good deal disputed whether the Crown

has any right by its Prerogative of disposing of the

national territory in time of peace, whether by way of

gift, exchange, or sale. In the year 1862 Lord Pal-

merston's Grovernment agreed to hand over all the

Ionian Islands to the new kingdom of Greece, if the

Greeks would choose a king approved by England,

which they accordingly did. The neutrality of the

Islands was to be declared by the Great Powers, and

the fortifications of Corfu demolished ; both of which

conditions were observed. The subject of the relin-

quishment of the Protectorate of these Islands was

debated in the House of Commons in February 1863,

and Lord Palmerston was asked whether it was com-
petent, according to the Constitution, for the Crown to

alienate them without the consent of Parliament. His

Lordship answered that the Eepublic of the Seven

Islands was, by the Treaty of 1815, placed under the

Protectorate of the British Crown. He said that the

distinction was manifest and radical, and added :
' But

' with regard to cases of territory acquired by conquest
* during war, and not ceded by Treaty, and which are
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' not therefore British freehold, and all possessions that

' have been ceded by Treaty and held as possessions

' of the British Crown, there is no question that the

' Crown may make a Treaty alienating such possessions

' of the British Crown without the consent of the House
' of Commons.' He then instanced the cases of Senegal,

Mi norca, Florida, and the Island of Banca, whichwere ' all

' of them for a greater or less period of time possessions

* of the British Crown ; and they were all ceded by treaty

' to some foreign power; therefore there cannot be a ques-

' tion as to the competency of the Crown to make such

' cessions.' ' Mr. Forsyth, however, commenting on

this statement, observes that all these cases of cession

were made by treaty of peace at the close of a war ;

and they do not touch the question whether the

Crown has the power where there has been no war, and

consequently no treaty of peace. ^Mr. Forsyth cites

the case of the abandonment of the Orange River

sovereignty in 1854, by the Queen's Letters Patent re-

voking previous Letters Patent of 1851, and by force

of a proclamation whereby Her Majesty ' did declare

' and make known the abandonment and renunciation

' of our dominion and sovereignty over the said terri-

' tory and the inhabitants thereof.' One main difBculty

in cases of cession relates to the allegiance of the

inhabitants of the ceded territory. In the course of

the negotiations for the cession of the Orange River

Territory in 1854 the Duke of Newcastte, then Colonial

Secretary, wrote to the Governor of the Cape as follows :

' With respect to the allegiance of the inhabitants who
' may have been born in British dominions either

' Hamard, vol. clix. 230, 231.
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* within or without the sovereignty, there is, I believe,

' little doubt that no measure resting on the Queen's

' Prerogative only for its authority, could release them
* from the tie of such negative allegiance. An Act of

* Parliament would be required for such a purpose.'

'

(iii.) The position of the Grovemor of a Crown Colony,

in reference both to the Colony and to the Crown whose

agent he is, can be understood from the following

passage in a speech delivered by Sir Arthur Gordon,

Grovemor of Fiji, in Aberdeen on November loth, 1878.

He said :
' The Governor of a Crown Colony not only

' reigns but governs in the strictest sense. All sub-

' ordinate officers act in accordance with his directions.

' He is responsible for their shortcomings if he fails to

' correct them. They are liable to suspension at his

' will. The Legislature is so constructed as to enable

' him to secure, should he deem it necessary, the pas-

' sage of any enactment he may frame. He is in the

' Colony the ultimate referee on almost every con-

' ceivable subject of administration or legislation. He
' is called on to consider a multiplicity of questions,

' gi'eat and small, having no relation to one another,

* and the strain upon the mind of keeping all of which
' before it must be felt to be appreciated. Indepen-
* dently of the greater objects which daily occupy him,
' he is constantly required to form opinions and give

' decisions upon a hundred topics. He is never free

' from harness, he cannot delegate his functions to

' another, his work is not limited by any office hours.

' It is evident that where such powers are committed
' and such duties imposed great responsibilities are

' Forsyth's Cases and Ojn?iwns, p. 184.
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* incurred, and that to discharge them efficiently is no
* light task. In all Crown Colonies there exist (and it

' is the reason for the maintenance of so peculiar a form
' of constitution) two or more different races, to neither

* of which can safely be entrusted the charge of govern-

' ing the other, and the existence of which is the cause

* of the establishment of what is in fact a species of

' despotism, modified by a power of appeal to the

* Imperial Government at home, and by the action of

' public opinion and common sense upon the mere legal

' rights of the post. The first qualification, therefore,

* that the Governor of such a Colony should possess is

' the power of entering alike into the views, modes of

* thought, and objects of interest of other races than
' his own. And next, a judicial impartiality in the

* power of applying that knowledge as between them
* where their interests are or seem to be at variance.

' He should possess a knowledge of the relations under

* which in past times men of one race have held

' sway over those of another, or those of different races

' have lived together under one Government—relations

' the history of which may in almost every case serve as a

' guide, either by way of warning or example. He
' should be imbued with the legislative spirit. I do

' not mean to say that he should be the slave of for-

' malised law in the strict shape in which it is best

* known to him at home, or that he should be anxiously

' eager to apply all the technicalities of the English

' law, in an indiscriminate manner, among those un-

' acquainted with it ; but he should be penetrated by

' the spirit of law, and able to clothe that spirit with

' the various shapes which may best suit a rude and

' uncivilised people, or least chafe the sensitiveness of
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peculiar forms of ancient civilisation, and least inter-

fere with such good elements as may be found to exist

in such ancient civilisation. I entirely concur in the

sentiments expressed by Lord Carnarvon with re-

gard to the ability, industry, and singleness of pur-

pose which is shown by the higher permanent officials

of the Colonial Department ; but it is no doubt the

case that economy of administration, and an avoidance

of all questions likely to lead to Parliamentary dis-

cussions, are eagerly desired by the Imperial Grovern-

ment. It is natural that it should be so, nay, more,

it is right it should be so ; but a knowledge of this

fact may, in such a case as I have supposed, sometimes

deter from making applications for even necessary

expenditure, and occasion some reluctance freely to

state unsatisfactory truths. Or a man, who has, per-

haps, served long and well in other parts of the world,

may be inclined to look on the appointment he has

received as a reward for past service, and desire indo-

lently to enjoy its fruits. He may do so with little

fear of external rebuke, and, perhaps, without self-

reproach, but he then cannot help permitting power

to pass from his own hands into those of some local

potentate. He has to shut his eyes to acts of petty

jobbery, and does not care to rouse himself to perceive

the need for measures of reform. He not only takes

pains to avoid running counter to the passions or

prejudices of influential classes—for that every prudent

man would do—but fears even to touch abuses profitable

to those whose hostility, if roused, could make his life

uncomfortable, and destroy the peace and ease he

covets.'

The problems before a Secretary of State for the

E E
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The Crown.

Colonies are thus, in respect of the Crown Colonies,

co-extensive with the whole field of politics. In respect

of the Colonies having Constitutions granted them by

Parliament he has less despotic functions, indeed, to

perform, but those which he has are of the highest

importance and involve the loftiest sort of responsibility.

He has not only the often arduous task of advising the

Crown with respect to assenting to the Acts of Colo-

nial Legislatures, and for that purpose determining

which of those Acts relate to the Colony only, and which

extend in their effects to the British dominions

generally, but also of providing for the defence of the

Colonies, and from time to time assisting Governors

and Legislatures, or their delegates occasionally sent

to this country, with counsel or help in and outside of

the British Parliament. Little more need be said in

proof of the crowd of delicate questions which press

on the attention of a Colonial Secretary, and which

call for proportionate attention of Parliament in

checking the exercise of the Koyal Prerogative, than

is implied in merely adverting to some of the pending

questions waiting for the intervention of the Colonial

Secretary in the early part of the year 1879. Besides

the long-standing dispute between the two Houses of the

Legislature in Victoria, a question had arisen whether

Sir Bryan O'Loghlen, M.P. for County Clare, had or

had not vacated his seat, under the statute of Anne,

through having accepted the office of Attorney-General

of Victoria, which was alleged to be a place of profit

under the Crown. The question turned upon the

extent to which, for the purposes of the Statute, the

Governor of the Colony, who presented to the office,

personated the Crown. The matter was finally referred
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to a Select Committee of the House of Commons, and,

by a Eesolution of the House, the seat was declared to

be vacated. The general importance of the case is

mainly due to the character with which the decision

seems to vest the Governor of a constitutionally governed

Colony.

A still more perplexing case engaged the attention

of the Colonial Secretary about the same time in

Canada. The Lieutenant - Governor of Quebec, Mr.

Letellier de St. Just, had dismissed his Ministers on

the ground of an absence of cordial relations between

himself and them, although they had a large majority

in a small House. Thereupon the Government in the

Dominion Parliament, led by Sir John Macdonald,

advised the Governor-General, the Marquis of Lome,
to dismiss from his office the Lieutenant-Governor of

Quebec, in pursuance of a vote of censure carried by a

large majority in the Dominion Parliament. It had

happened, indeed, that the general election for Quebec

had made it appear that the verdict of the people was

in favour of the Lieutenant-Governor's action. As a

matter of law, it was clearly open to Lord Lome to dis-

miss the Lieutenant-Governor in accordance with the

advice of his Ministers. But this he refused to do

without first consulting the Home authorities. This

course has been severely denounced in the Colony, or

at least in some parts of the Colony. It is alleged to

be an infringement of the constitutional rights of the

Dominion, and an opinion is said to prevail, though to

be by no means universal, that the British Government

had no more right to touch the question than to revise

the Canadian tariff.

The proper sensitiveness of constitutionally-governed

B £ 2
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Colonies with respect to the functions of the Goveraof

is further illustrated by a question simultaneously raised

in Xatal in respect of an apprehended intrusion upon

that Colony of the authority of the Governor of the

Cape of Good Hope. In a Memorial addressed to the

Queen, the colonists expressed themselves as follows '
:

—

' The pride which the colonists of Xatal feel in their

' independence—an independence which, we most confi-

' dently affirm, has been nobly used and never abused

—

* is one of the interests to be reconciled in discussing

' the possibility of union with the other States and
' Colonies of South Africa, and it was no doubt in re-

* cognition of this fact that promises have been repeat-

' edly made, both by your Majesty's Secretary of State

' and your Majesty's High Commissioner, that no steps

' should be taken towards confederation except with the

* full consent of the Legislature of this colony, delibera-

' ting imder the shelter of your Majesty's gracious

' charter of political rights. It is, therefore, with sur-

* prise, regret, and apprehension, that we notice that,

' in accordance with the terms of a despatch addressed

' to the Lieutenant-Governor of Natal by your Majesty's

* Secretary of State for the Colonies, and dated the 21st

' September last, all questions, except those affecting

' the mere internal affairs of this colony, are to be

' referred, not, as heretofore, to your Majesty's Secretary

' of State, but to the Governor of the Cape of Good
' Hope. We are anxious beyond all things to put the

' best construction on the acts of your Majesty's Go-
< vernment, which has shown so much interest in South

' African affairs. We cannot, however, when we com-

' See Daily News, May 7, 1879.
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pare this despatch with a despatch of similar tenor

and of the same date addressed to the administrator of

your Majesty's Government in the Transvaal, entertain

any doubt that by these directions it is intended to

bring about a Confederation of the South African

States already under the British flag, without consult-

ing the independent Legislature of this colony. The

instructions in the despatches referred to virtually

constitute the Governor of the Cape of Good Hope

Governor-General of South Africa, and as yet no law

has been passed by the Legislature of this colony

recognising the existence of any such authority, nor

has the charter so graciously granted to us by your

Majesty been either altered or revoked. We most

respectfully yet firmly protest against this course as

being not only a violation of the spirit and intention

of your Majesty's gracious charter, and of promises

repeatedly made to us in your Majesty's name, but as

also being a measure calculated to defeat the very end

it has in view, and to create irritation and disunion

where, as we must presume, the object aimed at is

unity and tranquillity. And while we thus speak for

ourselves we must express our grave fears as to the

effect which the publication of these despatches will

exercise upon the Dutch population in the Transvaal.

We therefore most respectfully and earnestly beg that

this decision on the part of your Majesty's Government

may be reconsidered, and your Majesty's loyal subjects

allowed the full benefit of the provision of your Ma-
jesty's most gracious charter.'
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CHAPTER IV.

LIBERTY OF THE SUBJECT.

There is no expression which is more familiar in the

popular mouth, when adverting to the characteristics of

the English Constitution, than that of ' the liberty of

the subject.' In fact, to a large class of persons who

have little taste for the somewhat technical arrange-

ments which determine the relations to each other of

the Crown and the Houses of Parliament, the expression

* liberty of the subject ' carries with it most of what

they understand by and value in the Constitution under

which they live. It is less to the establishment of the

supremacy of Parliament at the Revolution, or to the

slow ascending steps by which in the reigns of the

Edwards the House of Commons climbed to its ascen-

dency in the State, than to recollections,—confused

indeed, and generally most erroneous,—of certain

clauses in Magna Charta, of the general bearing of the

Habeas Corpus Act, and of portions of the Bill of

Rights and of the Act of Settlement, to which the

popular imagination turns, when vindicating the in-

comparable claims of the English Constitution. If any

one would turn to the written Constitutions of every

one of the American States, he would find the doctrines

appertaining to the liberty of the subject, as they are

scattered up and down such notable monuments as those

above alluded to, clearly codified, and forming a sub-
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stantial, if not a preponderant, portion of the rights

guaranteed by the State to all its citizens.

The public instinct is not mistaken in thus discern-

ing what is that mark of the English Constitution

which most decisively separates it from all known Con-

stitutions other than those to which itself has given

birth. It is not necessary to recur to the obsolete and

often misinterpreted language of documents now rather

of an antiquarian than of a practical interest. The

liberty of the subject, when properly understood, is an

independent principle in the Constitution, and lies far

deeper than any temporary expression of it, however

determined and magniloquent. There is a limit not

only to the rights of the Executive, but even to the

rights of the Legislature itself, when the exercise of

either class of rights threatens to encroach on the in-

dependence guaranteed by the Constitution to every

citizen. Where these limits are placed, and how far

they may be shifted, or have been shifted, without

losing the distinctness of their character, are questions

arduous indeed, but not more arduous than multitudes

of other questions which are instantly originated when

it is sought, in constitutional matters, to substitute a

mathematical exactness for moral certainty.

Not, indeed, that the Liberty of the Subject is

simply an indefinite claim to resist legislative or execu-

tive encroachments ; since the Courts of Law, in their

interpretation of Statutes and their announcement of

the principles of the Common Law, have, as respects

the Executive at least, seldom had much hesitation in

determining how far it can trespass on individual free-

dom. In the case of the Legislature, the limits are

incapable of being fixed by any legal standard ; and it
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is here, more than anywhere else, that the subtlest

dangers to popular liberty sometimes lie concealed.

This remark has a special pertinence in reference to the

period which has elapsed since the passing of the first

Eeform Bill. The notion that individual freedom

needed protection against the Crown and its officers,

and even against an aristocratically-constituted Legis-

lature, had long been fixed in the popular mind, and

had been fortified by biu-ning memories of victories

won in Courts of Justice and often in fields of a more

irregular warfare. But it was not unnatural to believe

that, so soon as the people became adequately repre-

sented in Parliament, and indeed promised to attain

an authority paramount over all privileged classes as

well as over the highly organised engines of govern-

ment, all fear of encroachments on private liberty, over

and above such as might be called for in the strict and

intelligently-interpreted interests of the whole commu-

nity, might be dispensed with. The House of Commons
was, henceforth, it might have been believed, an

assembly mainly composed of popular tribunes,—sen-

sitive even to captiousness of the minutest novel

invasion of popular freedom, whether threatened through

the medium of the police, the construction and admini-

stration of the criminal law, the requirements of the

army and navy, or the claims of novel scientific theo-

ries for arresting disease and promoting general well-

being.

If such anticipations were entertained, they have

not been fulfilled. It has rather been proved,—in

accordance with well-known precedents in other times

and countries,—that legislative assemblies are not the

less despotic for being democratised. They are tempted,
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indeed, to be more despotic. They are ostentatiously

the organs of the popular opinion and voice ; and when
they invent chains for their constituents, it is their

natural and ready defence that their constituents are

willingly and gladly fettering themselves. The parade

of free and public discussion, the cautious procedure of

Select Committees of Inquiry (however constituted),

the total absence of secrecy,—so soon, at least, as any

attempt at secrecy has been detected,—and the concur-

rent opportunities for discussion in the public news-

papers, all give a plausibility to legislative measures

introducing any amount whatever of restraint on pri-

vate freedom, in tlie face of which bare abstract dogmas

borrowed from the mouldy relics of another age are

impotent to make a stand.

It has usually happened, indeed, during the last

few years, that the defence of the so-called ' liberty of

the subject 'in the Houses of Parliament has fallen into

the hands of a very limited group of Members, who,

except in the cases where they have on other grounds

been individually respected, have rather seemed pos-

sessed by a fanaticism, or at the best an ignorant whim.

It is no doubt true that the progress of modern science,

especially in the sanitary department, has laid open

many fields for the advance of the province of govern-

ment to which former times could present no parallel.

It is also true that the greatest possible benefit to

public health, and to the classes of society least able to

protect themselves, has been accomplished, and \vill yet

be accomplished, by imposing on a refractory minority

sanitary restraints and conditions imperatively demanded

in the interests of all, majority and minority alike. In

a former part of this treatise it has been seen that one
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main function of Parliament in recent times has been

that of constituting small subordinate legislatures, such

as Boards of Health and T^ocal Boards, in close and

constant communication with the central Executive

Government. The constitutional propriety of such

legislation has never been doubted, though the nature

and limits of the general policy may be at any time

matter of fresh political criticism. The only point to

be noticed here is, that there is a limit beyond which

no measure which contemplates aggression on the inde-

pendence of private persons must proceed, whatever the

public interests involved. The ' public,' as a whole, is

constituted out of an assemblage of private persons

;

and just as there are modes of torture and injurious

treatment of individual persons which no public end

can justify, so, for ends which are valuable in them-

selves, there are some kinds of intrusion on private

rights which would constitute a far greater public evil

than the failure to attain those ends. It was thus that

Coleridge distinguished between a person and a thing,

in that a person alone was an end in himself.

Side by side with the really important and well-

considered schemes of scientific men for bringing to

bear on the mass of the population the product of

scientific researches, there have been of late years flying

about in all directions all sorts of crude legislative pro-

positions calculated to attain, after a fashion, one sort

of beneficial end, but certain to carry with them in

their train a wholly new class of evils which they are

powerless to remedy. Among these evils, those of end-

less registrations at every turn and corner, incessant and

omniscient inspection, the imposition of uniformity in

hours, construction of dwellings, fashions of life, and
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rates of work, are among the most transparent. And
yet, though the average good sense of the House of

Commons, coupled with other favouring causes, has

opposed a barrier to most of these devices, very little

has been heard in opposition to them of arguments

based on the essential rights of the subject to a certain

measure of liberty. But unless the nature and the

value of these rights are better apprehended and more

loudly insisted on, it may become a mere matter of

legislative accident how far any of these rights are re-

tained in the future.

The Liberty of the Subject may be considered under

two aspects, according as it is or is not connected with

the administration of justice.

I. It is perhaps in connection with the administra-

tion of justice, and especially of criminal justice, that

the liberty of the subject is at the present day most

thought of and talked about. It is also in the admini-

stration of criminal justice, especially as presided over

by the Court of Queen's Bench, that the value of the

liberty of the subject is appreciated at the highest, and

that liberty most efficiently protected. The main

changes which have passed over the administration of

criminal law of late years have related to

:

1. The extension of the summary jurisdiction of

Magistrates, and the creation of Police jNIagistrates,

Stipendiary Magistrates, and Stipendiary Chairmen of

Quarter Sessions, as substitutes to some extent for un-

paid Justices of the Peace :

2. The establishment of new Criminal Courts, such

as the Central Criminal Court, and the Court for

Consideration of Crown Cases Reserved, for appeal on
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points of law raised in criminal trials ; and the reduc-

tion to a certain kind of principle of the practice of

re-opening before the Home Secretary cases which pre-

sumably seem to have some claim to the exercise of

the Royal prerogative of mercy :

3. The settlement of criminal punishments on a

scientific basis, as laid down by the best philanthropists

and prison reformers of the past and present generation :

4. The re-construction, more or less complete at

present, of the Criminal Common Law and Statutes :

5. The insistence on the responsibility of officers of

justice to civil or criminal Courts.

1. It might have been expected that the ancient

system of unpaid Justices of the Peace, nominated by

the Lord Lieutenant out of the county gentry, would

be found wholly inadequate to meet the wants of an

age when the inordinate growth of some great towns,

and especially the metropolis, was bringing with it an

amount, variety, and complexity of criminal business,

for the discharge of which the Justices appointed under

that system could not be expected to have either leisure

or capacity. At the same time the wants of a new age,

and of a more refined civilisation, were generating a

new class of emergencies, to provide for which a long

and constantly growing list of ofifences has had to be

constructed, not allied to crimes in the moral sense of

the term, but made to resemble them in respect of the

paramount importance of prohibiting their commission.

These novel necessities have been grappled with by the

Legislatm'e in three distinct ways.

First, there was the expedient of providing for the

appointment, through the Home Office, of professional

Magistrates, sufficiently remunerated, and possessed of
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a competent knowledge of law, and of suitable prac-

tical acquirements. Such persons have been especially

appointed to preside over the police courts of the

metropolis, as newly constituted at the commence-

ment of the present reign ; over the police courts of

certain of the greater manufacturing towns of the

country, as from time to time selected by Acts of

Parliament, in concert with, or in dependence on, the

local authorities ; and over the courts of Quarter Ses-

sions in certain populous places for which the newly

adjusted criminal jurisdiction of a Eecorder did not pro-

vide. The general question of the comparative value

of paid professional justices and of the justices existing

under the older English system has been much discussed

of late years, though it is only in the case of the urgent

needs of densely populated places that any systematic

change has been attempted or effected. On the one

hand, by the older system, which still prevails in the

counties and the greater number of towns, a vast amount

of unoccupied time and unapplied capacity is utilised

for the benefit of the State, in a way highly economic

to the public and harmonious with the sort of patron-

ising, not to say parental, relations which some persons

look upon as prevailing with great public advantage

between the richer and the poorer sections of the

country population. On the other hand, it is notorious

that in certain districts it is extremely hard to find

competent magistrates ; and it is largely the custom to

employ the local clergy in the discharge of functions

which are ill suited to their spiritual character, which

often enough confound their relations with their parish-

ioners, when these relations are at once those of spiritual

guide and helper on the one hand and of criminal judge
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on the other, and which, hy increasing the secular

influence of the clergy,—already too preponderant, from

the freehold tenure of their cures and the connection

they thereby have with the land and its fortunes,

—

seriously complicate, in the eyes of Nonconformists, the

problem of the conflicting rights of the Church and the

State. It is also an evil which in no few cases becomes

a scandalous one, that in the large class of quasi-criminal

business which falls under the poaching laws, the un-

paid magistracy as a class, and particular members of

it individually, are judges in their own cause. In

adjudicating on local poaching cases, it is impossible to

avoid in practice a certain amount of reciprocity cS.

treatment of accused persons in whose conviction indi-

vidual landholders who are also magistrates are believed

to have a personal concern. The constant social contact,

the common interest at stake, and the general uni-

formity of habits of life and thought, all tend to form a

combination between country magistrates in respect of

the administration of the game-laws, which is as dif-

ferent as possible from anything that could take place

between the Judges of the High Court of Justice on

their occasional visits to circuit towns, or even between

paid professional magistrates, the bulk of whose time is

taken up in tlie administration of law, and in no other

pursuit whatever. The criticism here appHed to the

particular case of the game-laws is equally applicable to

all other instances—which are dangerously numerous

—in which the corporate interests or social preposses-

sions of the landed gentry are cast in an inflexible

mould and are adverse to those of any other classes in

the community. Such instances are supplied occa-

sionallv in the course of the administration of laws
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regulating the relations of employers and employed, of

Education Statutes, of Poor-Law settlement laws, and

of the Reformatory and Industrial Schools Acts. Short

of the general appointment of paid professional magis-

trates,—a remedy still a long way off, and one too un-

congenial to the national feelings to be thought of as a

practical one for the present,—the only remedy for the

sort of abuses which occasionally manifest themselves is

found in the accidental notice taken by a local news-

paper, followed by enquiry in the House of Commons
if it be sitting, and an investigation by the Home
Secretary, resulting, at the best, in a tardy compen-

sation, or an adjustment in some way of the particular

gi'ievance. Public indignation is for the time allayed
;

and all the innumerable other cases of hardship, or

excess, or glaring injustice are passed over in silence, till

a like concourse of favourable accidents once again for

a few days rouses the public attention.

The second and third expedients by which Parlia-

ment has of late endeavoured to adapt the machinery

of criminal justice in its earliest stages to the wants of

a new age are, that of largely multiplying the class of

offences which are cognisable in the primary courts

presided over by Justices of the Peace or Stipendiary

Magistrates, and that of simplifying the procedure by

which these offences are tried. These two expedients

ought properly to be considered together, because the

main apology for enlarging the summary jurisdiction

of magistrates, increasing the powers of the police, and

dispensing with the guarantee of jury trial, is to be

found in the peculiar nature of the acts which are only

classed as crimes for the purpose of turning to account

the administrative machinery already in existence.
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When it is considered that the Licensing Laws, the

Education Laws, the Game Laws, the police regulations

for traffic and locomotion in great cities, and an innu-

merable variety of special or general Acts for promoting

the health of towns and of rural districts, are all worked

through the same general machinery of police and

magistracy as the detection of crimes in the common

sense of the term, when it relates to theft or acts of

personal violence, it is seen at once to what an extent

the liberty of the subject is put in jeopardy by Parlia-

ment through a mere extension of the catalogue of

offences triable in Courts of Law. For a vast number

of the offences so created the machinery of justice is

simplified to the utmost possible extent, for the purpose

of securing promptness and certainty, in spite of the

risk to the claims of abstract justice. Thus, under

some Acts of Parliament, a single Justice of the Peace

suffices instead of two ; the verbal allegation of a police-

man may stand in place of an oath for the purpose of

obtaining a warrant ; a warrant may be issued without

a previous summons, or without satisfactory evidence

that a previous summons has been properly served and

neglected ; appeals to the higher Court of Quarter Ses-

sions may or may not be allowed, or may be allowed

under very varying conditions : the penalties may or

may not alternate between fine and imprisonment, or

may include both. This extreme variety or plasticity

in the procedure of the primary Courts of Justice is an

almost inevitable consequence of using the same general

administrative process for bringing to justice a person

whose offence is that of driving at the wrong side of the

street, and another person who is accused of engaging

in a complicated fraud or in a mm'derous assault.
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Nevertheless, it is to be remembered that there is ^reat

danger to the liberty of the subject in incautiously ex-

tending the range of offences in respect of which a

policeman's word serves in lieu of his oath, and a

magistrate's judgment stands in the place of the verdict

of a jury. With respect to a vast number of the cases

to which this summary jurisdiction is applied, it un-

doubtedly happens that little harm, even to individual

persons, is done through the occasional mistakes or

incapacity of magistrates and the police. But there

are cases in which the question at issue so deeply con-

cerns private character that the very accusation itself

carries with it much of the effect of a condemnation.

In these cases the most elementary principles of the

liberty of the subject are set at nought, if special pre-

cautions are not taken to exact from the police more

than the wonted securities for circumspection, delibera-

tion, and attention to the principles of evidence. Such

securities are afforded partly by receiving no informa-

tion that is not on oath,—that is, given under the lia-

bility of incurring the penalties of perjury,—and partly

by multiplying opportunities of testing at every point

the grounds of suspicion by cross-examination. It un-

fo3tunately happens that in some sanitary matters,

which in some of their aspects have a moral bearing,

the principle of the legislation is best carried out by

insuring tlie largest possible number of convictions, at

any expense to individual rights. If it is an evil that a

thief should be at large, it may be held to be far more
disastrous to the community tliat a person with an in-

fectious complaint, and who is reckless with respect to

propagating it, should be at large. And yet the impu-

tation of the complaint may conceivably be made with

F P
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far greater plausibility, and be rebutted with far greater

difficulty, than the accusation of having committed so

definite an act as stealing property M'hich belongs to

another. Thus, under a real concern for the public

welfare, more or less enlightened by medical theories

more or less sound, individual reputations may be heed-

lessly sacrificed, and, in the case of a miscarriage of

justice, individual liberty grossly outraged. The worst

of it, too, is that the operation of laws of this class is

mostly confined to the poor and dependent portions of

the community, who, by their very misery, or by the

sordid habits generated in closely-packed dwellings and

in circumstances of ignorance, overwork, and poverty,

are most open to the invasion of the diseases or moral

temptations against which the legislation purports to be

directed. It woidd be a constitutional calamity if now
for the first time the rights to immunity from arbitrary

police interference, to a strict defence in a court of

justice, and to all the humane provisions of the most

humane system of criminal justice in the world, shoidd

be robbed from the more poor and afflicted sections of

the community, and only reserved for those who are ac-

cused of signal and interesting crimes, or for individual

persons in a more eminent station, for whose rights and

privilegesthe community professes a peculiar solicitude.

'1. The facilitation of criminal trials by the esta-

blishment of new Courts, whether of original or of appeal

jurisdiction, is a further matter in which public liberty

is largely interested, and in wliich much progress has

been made of late years. The establishment of the

Central Criminal Court, with its monthly sittings for

the trial of the graver classes of crimes committed

within a certain distance of the metropolis, coupled
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with the operation of what is known as Palmer's Act,

by which, in certain emergencies where it seems unlikely

that a fair trial can be had in the country, the prisoner

can be brought within the jurisdiction of the Central

Criminal Court,—as well as the later provisions for mul-

tiplying winter assizes, and thereby guarding against the

undue detention of prisoners committed for trial,—is a

favourable specimen of the real constitutional anxiety

which, though dormant in some directions, is keenly

stirred into life on behalf of persons accused of well-

recognised crimes. The institution of the Court for

the Consideration of Crown Cases Eeserved, by which

the uniform and logical administration of the Criminal

Law by Judges is guarded, and the more systematic

practice pursued of late by the Home Secretary in con-

sidering cases brought before him on the ground that

for some reason or other a conviction or sentence is not

satisfactory, are steps in the same direction. Much
discussion has indeed taken place of late as to whether

the post-judicial enquiry sometimes conducted by the

Home Secretary had not better be of a more public

character, or whether a purely executive officer such as

the Home Secretary, charged with a multitude of other

business, is the fittest person to preside over such im-

portant and delicate investigations. It usually happens

that the reconsideration of a conviction depends upon

a series of accidents quite as much as upon the intrinsic

unsatisfactoriness of the verdict of a jury. The Par-

liamentary and ministerial position and character of the

Home Secretary has much to do with it, and the for-

tuitous alliance of the public press of the country with

the convicted prisoner has more. Under any system of

administering criminal jui;tice in this country there

F F 2
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would always be a final opportunity for the exercise of

the prerogative of mercy. The question is whether,

previously to, or in anticipation of, the arbitrary exer-

cise of this prerogative, it is expedient to interpose a

public court of appeal from the verdict of a jury, to

which either all convicted criminals should have a right

of referring their cause, or only such criminals as might

convince a public officer, say the Attorney- General, that,

either through accidental circumstances at the trial, or

through the appearance of fresh evidence since the trial,

there was a presumption in favour of a fresh investiga-

tion of the whole or of some part of the case. Such a

court of appeal might in some respects resemble that

at present called into being by the Home Secretary for

particular cases. It might be constituted of a special

number of judges, assisted on occasions by professional

experts, and might be relieved from some of the techni-

calities which in all ordinary cases hedge round in a

wholesome way the rules of evidence. There is no need

for the proceedings of the Court to be public at the

time, though an accurate report of them shoidd be

preserved and published at an early date in a parlia-

mentary paper. In this way the advantages of privacy

for the purpose of escaping from the pressure of political

zeal or popular passion would be attained, while the

utmost opportunity for parliamentary and public scrutiny

at the proper time would be secured.

3. The subject of criminal punishments has been on

the whole treated of late in a spirit more conformable

to the requirements of scientific thought in the difterent

regions to which it is related than perhaps any other

matter to which the Legislature has addressed itself.

The thought of Bentham, brought to bear by the per-
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tinacity of Romilly and the energetic invective of

Brougham, has succeeded in transforming one of the

most barbarous criminal codes of Europe into one which

now competes with any, if not in respect of mildness,

certainly in respect of scientific moderation. From the

time that the punishment of death was confined to

murder and treason, the main topics of general contro-

versy have been those of the superior value of long or

of short sentences, the proportions to each other which

should be borne by the purely reformatory and penal

elements in prison discipline, the use of remunerative

labour in gaols, the value and kinds of penal servitude

which can be resorted to in default of transportation,

the modes and conditions of shortening terms of pun-

ishment, the expediency of systems of police supervision

after release from gaol, and the limits within which, if

at all, the punishment of flogging is permissible.

Most of these topics depend for their treatment on

the logical application of principles of punishment

which are now admitted with a tolerably wide amount

of general assent. The question of flogging is the one

which, more than any other, is closely connected with

that of the liberty of the subject ; and it is one for the

proper handling of which the requisite principles seem

hardly yet to have been discovered. Some confusion

has resulted from the attempt to combine in one view

the subject of corporal pimishments as it presents itself

in juvenile education, in the discipline of the army and

navy, in prison discipline, and in the administration of

the general criminal law. Though it is quite possible

that the practice of flogging might be wholly inadmis-

sible or wholly admissible in all these cases, still the

principles of admission or non-admission are only in
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some respects the same for all. It seems to be admitted

by the Legislature that flogging is the least desirable of

all criminal punishments ; and it has hitherto been

restricted to one or two classes of crimes, such as

shooting at the Queen, or committing a robbery with

violence after a certain fashion which for a short period

obtained a dangerous popularity. For other crimes,

such as that of wife-beating, confessedly as odious and

brutal as any, and also very frequent, the Legislature

has shrunk much from applying this punishment. It

seems to be confessed on all hands that while flogging

has the valuable element of being signally deterrent, a

reformatory element is wholly absent fi'om it. Worse

even than this, the infliction of the punishment seems

calculated to aggi'avate those very brutal and vindictive

passions for the repression of which it is invoked, while

the sort of retaliatory measures adopted by the State

and addressed to the person of the offender are in

themselves more likely to diffuse a spirit of disrespect

for the body, and annihilate the prevalent sense of

modesty,—which is the reverse of the effects which a

well-chosen punishment ought to produce. On the

other hand it is no doubt an evil to admit the principle

and practice of flogging when applied to certain offences,

and to reject its use in the case of other offences even

still more morally abominal:»le. Such an illogical appli-

cation of punishments must lead to moral confusion in

the mind of that part of the public which draws a

large part of its moral sentiments from the instruction

given by the rules and administration of the criminal

law. It may be well for a short time to strike terror

into the minds of a particular class of offenders, among

whom a novel exhibition of criminality has suddenly
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attained a vicious sort of fashion. In such a case as

•this, all considerations of personal reformation may be

cast to tlie winds, if they compete in the slightest

degree with the absolute necessity of vindicating the

public order. Indeed, for this purpose the indirect

consequences of a punishment generally inexpedient

may for a time be neglected. But punishments which

are inconsistent with personal reformation, and unfavour-

able to the general strengthening of moral habits—of

which punishments flogging is undoubtedly one—should

never be allowed to become a permanent institution of

the criminal law.

It is not saying too much, to assert that these pro-

positions, as thus enunciated, are a mere description of

the liberty of the subject as an idea inherent in the

English Constitution, and growing with the development

of its growth.

4. The liberty of the subject in respect to the ad-

ministration of the criminal law has been perhaps

endangered as much from the curious doctrines which

have prevailed in Courts of Justice relative to the

definition of crimes as from any other cause whatever.

This has been particularly manifested in the case of

treason, murder, and the indefinite class of offences

capable of being comprehended under the head of ' con-

spiracy.' Nor is it only tlie liberty of individual culprits

or accused persons which has suffered from the indecision

or the tortuous doctrines of Courts of Justice. The
State has equally been a sufferer, as it must always be

where convictions become matters of chance rather than

of reasonable certainty, and where indiscriminate mercy

is appealed to, to balance the scale over-weighted by a

capricious severity.
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The disorders, the political unrest, the lurking

suspiciousness—if not overt doubt—as to the claims

of the reigning family to the throne, as well as

the want of good and free government throughout

the country, had the effect, up to the commencement

of the present century, of making the enactment and

administration of the laws of treason one of the most

conspicuous departments of Criminal Law activity.

I^sually, each successive Sovereign had his own Treason

Statute for his special protection during his life ; and

the strained interpretation of the most obsolete passages

of the most obsolete Statutes of Treason forms one of

the bitterest passages in the history of the reign of so

recent a monarch as Cfeorge III. The general content

of the population during the present and the previous

reign, and the energetic effort which has been made on

all sides to promote good and equal government for the

benefit of all classes of the community,—as well as the

more intelligent apprehension of the real nature of the

English Constitution, and of the way in which it is a pro-

duct and expression rather than an arbitrary creation,

—

have been manifested in no way more conspicuously than

in the simplification of the law of treason even to the

extent of creating a new offence which, in the interests

both of accused persons and of the State, is free from

most of the vices of definition adherent to the oflfence

of treason under the older but still subsisting Statutes.

Tlie Statute creating the offence of 'Treason-Felony'

(12 Vict. c. xii.),— under which a series of discontented

persons who had committed murder, in pursuit, as they

alleged, of political objects, were tried in 1868,—had not

only the advantage of dispensing with all the difficulties

of proof and disputable doctrines inherent in what were
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known as the ' constructive treasons ' of the older

Statutes, but, by ranging ordinary offences committed by

political enthusiasts no longer with political offences,

but with the commonest crimes, went a long way to

clear the popular conscience, as well as to facilitate the

trial of offenders,—quite as much in their own interest

as in that of the State.

Much discontent has been felt of late years with

the definition of the crime of murder as recognised in

the Courts of Law ; and many efforts have been made

by legal reformers, in and out of Parliament, to amend

the definition. The effect of the existing definition, by

which the essential element of malice need not be pre-

sent in fact, but only by legal imputation,—by which,

in other words, a person may be convicted of murder

because of his peculiar situation in other respects, and

not only because he actually desired to kill the per-

son slain,—as for instance, because of his being engaged

in committing another felony, resisting capture, or

quarrelling and striking with a weapon likely to kill,

—

is to produce much vacillation in the administration of

justice, and either to multiply convictions which are too

discordant with the natural sentiments of justice preva-

lent in the community to have the slightest chance of

being followed by adequate punishment, or to result in

wholly irrational acquittals. Two remedies have been

propounded,— the one, that of confining the punish-

ment of death to cases where actual malicious intent is

proved,—the other, that of distriluiting the crime of cul-

pable homicide into two classes, of which only the gi'aver

class carries with it the punishment of death, and leav-

ing it to the jury to find under what category the

crime they hold to have been committed falls. This
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last remedy, though having a certain plausibility and

show of deference to popular institutions, would be in

the highest degree inconvenient, inasmuch as the real

question in any case before a jury would be whether on

the whole they wished the prisoner to be hanged or not
;

and even the abolition of capital punishment would

only alter the force of this objection, and not its cha-

racter. A popularly constituted body, from its very

excellence for deciding bare matters of fact, is the least

suitable of all bodies or persons to assign punishments.

The assignment of punishments, when they are not

fixed in advance by the law, tries to the utmost the skill

of the Judge, who is bound to consider a vast number of

topics, such as the prevalence of a particular class of

crimes at the time, the character and temptations of the

prisoner, the probability of a repetition of the crime

either on the part of the prisoner or of some other

person, and the danger to the community of a recurrence

of the crime,—a class of complicated and sometimes

competing considerations with which only a highly-

trained mind can deal, and which could never be

handled with advantage by a promiscuous and numerous

group of persons, accidentally congi-egated together.

The law of conspiracy has recently undergone some

amendment, with the view of preventing its being abused

in the interests of employers of labour for the solution

of purely trade disputes. Nevertheless, though this is

the most indefinite part of the old criminal law, and

the decisions upon it exhibit every kind of variety and

indecisiveness,—the liberty of the subject being pro-

portionately imperilled,—it is not clear tliat an amount

of definiteness can really here be attained which would

be in a logical sense satisfactory. For two or more
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persons to agree to do an act injurious to another or to

the State,—even if the act contemplated would not

itself, where committed by a single person, be a crime,

—may undoubtedly mark a stage in the accomplishment

of a generally mischievous purpose which it may be of

great public importance to arrest at that point. But it

is obvious that the proof of such an agreement is always

difficult, and none the less difficult where the facts are

most reprehensible ; and if the objects agreed about be

not restricted to those forbidden by the criminal law,

almost any latitude of interpretation is permitted to the

judge, to the jury, or to both. On the whole, the

claims of the liberty of the subject seem to call for a

very strict definition of the objects which are possible

grounds for an indictment for conspiracy, though these

grounds need not be limited to offences already cogni-

sable under the criminal law.

5. The principle has been over and over again sub-

stantiated of late years, both by the Legislature and by

Courts of Justice, that all judicial officers, as well as

all members of the Executive purporting to act in a

judicial character, are criminally as well as civilly liable

for malicious invasions of the liberty of the subject. It

has been the practice of late years, in all Statutes which

prescribe in detail the procedure under which they have

to be administered, to prevent this principle of civil and

criminal responsibility from being abused so as to

impair the facility of the general operation of the Act.

This is effected by requiring a lengthened notice to be

given to the officer whose conduct is impugned of the

proceedings to be taken against him, which must be

taken within a limited time ; by facilitating his defence,

through enabling him to give any matter of exculpation
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he pleases, at the time of the trial, under the general

plea of ' not guilty ' ; and, in some cases, by relieving

him from the payment of any costs, even where unsuc-

cessful in the action, unless the Judge before whom the

trial is had certifies his approbation of the action and

of the verdict. Justices of the Peace are specially pro-

tected by a series of provisions which were recently

codified in the three Statutes known as Jervis' Acts.

(11 and 12 Vict. cc. xlii., xliii., and xliv.) It was

under one of these Statutes that it was decided in the

Court of Queen's Bench, in what is now well known as

Grovernor Eyre's case, tliat, in the case of a charge of

misdemeanour alleged to have been committed by the

ex-Governor of a Colony, a magistrate within whose

jurisdiction the accused had come had jurisdiction to

hear the case ; and if he committed on the charge, it

was his duty to return the depositions into the Court of

Queen's Bench, where alone the charge could be tried.

It was also decided, on a civil action being brought in

the Court of Queen's Bench against Grovernor Eyre,

that a Colonial Act of Indemnity, by which the right

of action in respect of an act done by the Governor of

the Colony is taken away before an action has been

brought in this country, is a good defence to such action

in this country.'

Besides such topics as are included under the five

preceding heads, and which may be regarded as normal

matters of interest in reviewing the condition of the

liberty of the subject during any period of history,

there liave of late years sprung up certain special con-

troversies, to which accidental circumstances connected

' Reg. V. Eyre, L. R. 3 Q.B. 487. Phillips v. Eyre, L.R. 4 Q.B. 225.
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with the rapid strides of civilisation in some of its

aspects have imparted peculiar importance.

One of these topics, which as yet has only been

cm'sorily alluded to, is that of the Police. It was seen

in an earlier part of this treatise that the iirst institu-

tion of the Metropolitan Police by Sir Eobert Peel in

1844, as a substitute for the older and then wholly

ineffectual system of parochial constabulary, marked an

important stage in the advance of that more centralised

method of government which the modern conditions of

society were rendering imperative. The reform of the

municipal corporations, ten years before, supplied a

ready machinery for the extension of the practice of

imparting to the police force an official character and

distinct organisation under a competent authority,

which has gone far to supersede altogether the use of

the watchman and the parisli constable. The extension

of the same sort of institution to counties, and the

progi'essive enlargement of the area covered by the

metropolitan police, together with the increase of their

powers, are all harmonious steps in the same direction

of making the police force of the country a substantial

constitutional element of constantly increasing import-

ance in reference to the liberty of the subject. In

foreign countries, indeed, and especially in France, even

under the most various forms of government, tlie police

have been so highly organised, and invested with so

great an amount of independence, both of legislative

and of central executive control, that it is well known

that they have constituted a physical and moral force

of so portentous a description that neither political

parties nor even influential private persons, and still

less the dependent classes of society, have been able to
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move with any freedom in directions against which the

police have determined, for reasons of their own,

to oppose a barrier. It would not be in place here to

investigate the causes of a state of things which is as

much lamented by the more intelligent statesmen on

the Continent as it is matter of just reproach on the

part of States possessing better securities for public

liberty. These causes, in France at least, under the

Kepublic, are being brought to the surface ; and inas-

much as the undue preponderance of the authority of

the police is found to have been connected with some of

the greatest scandals and difficulties which the Grovem-

ment in that country has had to encounter, there is

some hope that the country will be delivered from a

thraldom which is worse than any other because it sub-

sists mostly in the dark, and by its very nature defies

the remedies of judicial investigations, parliamentary

debates, and outspoken public opinion, which modify,

and tend in time to correct, all other abuses.

Nevertheless, the fact of this vicious fungus growth

of police officialism in other countries suffices to point

out for the benefit of such countries as England and

her colonies, and the United States, which possess the

securities of the Habeas Corpus procedure and are habit-

ually jealous of police aggression, some of the inherent

dangers to public liberty which cling to a highly organ-

ised system of police administration. There are already

too many instances presented in Courts of Justice in this

country of these dangers having made their appearance.

It is to be remembered that the direct tendency of

a growth of population, and of attendant civilisation, is

first to multiply Statutes, and then to multiply police

who shall carry them into effect. In England the police
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at the present time in the metropolis and most great

towns are charged, over and above their habitual func-

tions of detecting crime and capturing criminals, with

an inordinate mass of business which is simply cast upon

them because there is no other class of persons to do the

work, and because their relations to the police courts

and the magistrates who preside in them render it con-

venient to use one and the same machinery for carrying

out all the rules, bye-laws, regulations, and minute pro-

visions which the bulky load of Statutes affecting the

local administration of such a city as London require to

be carried into effect. Thus, not only the Poor Law,

with all its complicated and innumerable provisions,

but the Licensing Laws, the Vaccination Laws, the

Public Health Laws, the Education Laws, the laws re-

lating to the taxation and control of horses, dogs, and

vehicles of every description, have all to be administered

by one and the same body of police, in addition to the

arduous and responsible functions which they have to

perform in helping to administer the ordinary criminal

law. One result must be, the multiplication of the

police force to the point needed by the increase of busi-

ness ; this multiplication must imply, at any rate for a

time, the descent to a lower class of the population to

supply the men for the service, and the dispensing with

the more strict conditions and qualifications which a

smaller demand for men would have admitted of. Other

results are, an increase of difficulty in superintendence
;

a progressively ascending scale of delegated authorities,

diffusing the responsibility, while the very number of

the persons employed prevents individual officers from

acquiring a character and reputation of their own ; and

an esprit de corps, quite as often adverse as favourable
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to the public interests, taking the place of original

energy and the sort of proud and honourable independ-

ence which is easily dissipated when mankind is com-

pelled to move in closely compacted masses. The

dangers here indicated cannot be avoided by any other

legislative precautions than such as are implied in im-

posing the most efficient fonns of inspection, aud

according the best attainable securities in the way of

civil and criminal remedies against delinquent officials.

Nevertheless, to point out these dangers is of itself to

help to remove them. When once it is clearly imder-

stood that, in spite of their training and discipline, their

generally superior education, and their average good

personal character, they are notwithstanding a class

dangerous to public liberty, then to be fore-warned is

to be fore-armed. The position of an ordinary police-

man—and still more that of a skilled detective—in a

police comt, may be contrasted with that of a poor half-

articulate wretch who cannot tell his or her own story

simply because the law is unknown, the accusation is

not understood, the facts relevant to the enquiry are

not apprehended, and language has never hitherto been

used except in the most vernacular shape for a few

constantly recurring needs in a very familiar society.

The magistrate understands the policeman, and has

understood him in countless similar cases, when he has

used much the same words, and with much the same assu-

rance of their truth. It is an obvious consequence that

a sort of understanding should grow up between the

magistrate and the police, the general result of which

is that, oath for oath, the police are always believed, and

the accused never. It has already been pointed out

that, even where an energetic defence is presented and
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is successful, the accusation itself may, for all the most

precious purposes of life and character, be equivalent to

conviction and sentence. These facts are generally best

known to the best and most highly-trained judges, and

it is a familiar assertion, founded, no doubt, on truth,

that a policeman has a much worse chance of having

his unsupported testimony believed by a Judge of Assize

than by a Chairman of Quarter Sessions, or, still more,

by a Justice of the Peace at Petty Sessions. When once

the facility, the articulate expression, the absence of

hesitation, and the plausible self-respectful assm-ance of

the police in giving their evidence are fully discounted,

the dangers of that evidence going for more than it is

intrinsically worth are largely reduced, if not annulled.

Another topic which has recently acquired promi-

nence has been that of the intrinsic value of trial by
jury, and, more particularly, of trial by jury as it now
exists in England, where a jury of twelve must be

unanimous. The case in favour of retaining, or rather,

of imposing, jury trial in civil matters has been aban-

doned, since the institution of the County Courts has

introduced the practice of only allowing a jury of six

when one of the parties requires it ; and the Supreme
Court of Judicature Act, following the analogy already

supplied by the Probate and Divorce Court, has given

the greatest facilities for allowing questions of fact as

well as of law to be tried by the Judge without a jury

if the parties consent. The argument in favour of

retaining trial by jury in criminal cases, at any rate for

the heavier species of crimes, rests rather upon neces-

sities which might occur in a conceivable condition of

society, than upon any belief in the superior value of

the verdict of a jury over the decision on the same
G G
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facts given by a Judg-e. Though Judges are not de-

pendent directly on the Executive authority, still there

are now, and may be still more hereafter, cases of a

partly social or political character, on which the decision

of a professional Judge, originally appointed by the

Crown, and in constant correspondence with the Home
Secretary, as well as in assiduous social intercourse with

the more elevated classes of society, would never be

removed from a suspicion of partiality. Such cases

are those of treason, treason-felony, conspiracy, mali-

cious or blasphemous libels, and all oifences in which

some important class of society is interested, adversely

to some other class or classes. As it is, the opportunity

afforded to the Judge of summing up is usually em-

ployed, rightly or wrongly, as a medium by which the

Judge intimates what he thinks the verdict ought to

be. Thus the jury has all the opportunity of the best

professional assistance in evaluating the evidence, with-

out being absolutely bound by the conclusion as inti-

mated to them.

Of course, this presupposes that the jury, as now

chosen in England, and as required to be unanimous, is

in itself a sufficiently satisfactory tribunal as a substi-

tute for the Judge. The requirement of unanimity is

pretty well confessed on all hands to be irrational, if

not illogical. It is the traditional inheritance of a time

when the public interest was sharply opposed, or be-

lieved to be opposed, to the interest of the Crown, the

Crown requiring convictions, and the public interest

acquittals. Thus the requirement of unanimity in the

jury marked the highest poiut of the victory over the

Crown, or, rather, marked a point in the natural develop-

ment of the jury from which the Crown has never sue-
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ceeded in forcing it back. No conviction could be

obtained unless every member of a jury was in favour

of conviction ; but an acquittal, for the moment at least,

could be obtained if a single member of the jury per-

sisted in being in favour of it. In the present day,

when this class of constitutional jealousies has long va-

nished, the requirement of unanimity is a mere fossil and

pernicious anachronism. It may be well that, in favour

of life and liberty, the majority necessary for conviction

should be large, perhaps overwhelming ; but common
sense demands that there should always be an opening

for prejudice, partiality, excessive ignorance, or even

corruption, to have its play without bringing public

justice to a stand-still. To enlarge the jury, in all cases

only triable at the Assizes or at Quarter Sessions, to

such a number as would make twelve a majority of two-

thirds, and to require the agreement of twelve jurymen

at least for a conviction, would carry out all that is

needed in the way of reform in a spirit literally conform-

able to the traditions and practice of the Constitution.

Another topic which has of late years been con-

stantly engaging the attention of Criminal Law re-

formers, and in the proper treatment of which the

liberty of the subject is seriously involved, is that of

the oral examination of a prisoner under trial for a

criminal offence. From causes, some of which have

been adverted to above, connected with the development

of popular liberty in this country, a prisoner under trial

has been habitually treated with a tenderness and con-

siderate indulgence which has, even in his own interests,

somewhat overreached the mark. It was a popular

doctrine in the last century,—at a time when every sort

of impediment was thrown iu the way of a prisoner

o a 2
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being defended by counsel, oi otherwise having an equal

chance with those who represented the prosecutor and

the Crown in the sort of hazardous game which the

form of the proceedings in a way dramatised,—that the

Judge was counsel for the prisoner, and that he needed

no other help but the presumption of innocence in his

favour, and the acuteness of the Judge to detect errors

in the conduct of the prosecution. In the present day,

however, when the public ends in the administration of

criminal justice are better understood and more calmly

appreciated, the object of getting at the truth is begin-

ning to rank at least as highly as that of affording a

certain number of chances of escape to a person who
has found his way into the prisoner's dock. The fact is,

that after a committal by a magistrate on a careful

consideration of the evidence which affords grounds for

suspicion, and after a true bill has been found by the

Grand Jury, or after committal on a coroner's warrant,

the logical presumption of guilt is against the prisoner.

It is true that all the circumstances have to be examined

afresh at the trial ; and for the pm-poses of this exami-

nation, and in order to ensure its thoroughness, a formal

presumption of innocence is always raised. But this

last-mentioned presumption cannot do more than en-

force the necessity on the part of the prosecution of an

affirmative proof of guilt being made out. There must

be all along in the minds both of Judge and of jury

another presumption, over which mere legal rules can

have no hold, that a serious case has already been made

out against the prisoner, and that the real purpose of

the trial is, to determine whether he can meet it. Thus,

whatever may be the formal legal proceedings, the real

question at issue is, what explanation the prisoner can
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give of the facts which appear against him. It is thus

a startling anomaly to find that, for the purpose of

making a statement or explanation during the crisis of

the trial, the prisoner's mouth is closed. Where the

prisoner is undefended by counsel, and conducts his own

case, he usually contrives, whether he is expert or

whether he merely follows a natural instinct, to interpo-

late in his defence a variety of exculpatory statements

of fact. Such statements are, of course, not made on

oath, nor subject to cross-examination ; and though they

are often checked and interrupted by the Judge on the

ground of their glaring irregularity, they are also

frequently allowed, or even encouraged, by some of the

best criminal Judges, from a mere sense of humanity

and desire to get at the truth. The only other way in

which a prisoner's own explanation of the case can come
before the Court is by reading the depositions made by

him in the course of a previous magisterial investiga-

tion. The objection that is usually alleged to granting

facilities for oral statements made by prisoners is, that a

statement made by a witness, whether continuous or in

reply to a friendly examination, is good for nothing,

—

or worse than good for nothing, as being misleading,

—

unless subjected to another process, that of cross-ex-

amination, which has for its purpose the clearing up of

what is ambiguous and the further investigation of the

grounds on which the statement is made. It is said

that this process of cross-examination is essentially of

an adversative and somewhat hostile kind, and that it

would imply a breach in the familiar attitude of the

law to an accused person, if he could be put in a posi-

tion in which either a prosecuting counsel, or even the

Judge, would be entitled and compelled to expose him



454 Liberty of the Subject.

to tlie possible tortures of a set of rallying and inquisi-

torial questions. The precedents of continental methods

of procedure are most unpopular in this country ; and

even confessions are looked upon with much suspicion

and dislike, although every precaution may have been

taken to ensure voluntariness and to remove every

element of pressure. Nevertheless, there is a multitude

of cases in which great light could be thrown on dark

places by simply allowing the prisoner to make any

statement he pleases, perhaps with the assistance of the

Judge to draw his attention to what are the material

and relevant facts on which information possibly in his

possession is demanded. In Criminal Courts it will

always happen, from the nature of the case, that the

person mainly implicated belongs to the least educated

classes of society, and therefore no parallel applicable

to their case can be drawn from the success or ill-success

of the changes which have recently taken place in the

direction of admitting in other Courts the evidence of

parties to suits. The danger is, that where persons are

very ignorant, very dependent, and proportionately

fearful of that vmknown and mysterious world of law

and order which encircles them, and yet from which in

their daily lives tliey are often so far removed, so soon

as they are forcibly brought within so unfamiliar a

region, their utterances may be only the dictation of

their hopes, their fears, or their wildest imagination,

and either have no relation to fact, or have that

perilous sort of relation to it which is sufficient to con-

found and mislead the enquirer, rather than of use to

advance his researches. On the whole, the advantage

here, as elsewhere, is in favour of not excluding possible

evidence ; but perhaps more here than anywhere else is
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it incumbent on the Judge to guide the investigation,

and draw the attention of the jury to the inherent in-

tricacies and defects of the process of search resorted to.

With respect to the administration of justice in

civil cases, the chief changes of late years affecting the

liberty of the subject have been those connected with

the abolition of imprisonment for an indefinitely ex-

tended period while a debt remains unpaid, coupled with

the introduction of the system of County Courts giving a

ready and effective remedy for the non-payment of small

debts, and the reform of the bankruptcy and insolvency

laws, for the punishment of fraudulent indebtedness on

the one hand, and, on the other, for placing a merely

unfortunate trader or debtor on a large scale in a posi-

tion for retrieving his fortunes, and for ultimately pay-

ing his creditors in full, if disposed to do so. These

changes are not only favourable to public liberty, which

under the old system was often grossly violated through

the preferment of preposterous claims, or the vindictive-

ness of disappointed creditors, but are highly conducive

to wholesome trade relations, and to tlie placing of credit

on the higher basis of moral confidence rather than the

sandy foundation of mere legal terrors. In fact, the

whole reconstitution of the Courts of Law and Equity

which has recently been proceeded with, and the simpli-

fication of means by which rights can be vindicated, and

wrongs remedied, has a directly favourable bearing on the

protection of the liberty of the subject. Where law is

capriciously or expensively administered, the rich always

has an advantage in litigation,—and therefore in all

business which might terminate in litigation,—over the

poor. In such a state of things, the poor is bound—or
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led, whether consciously or not—to control his actions

largely at the bidding of one who is prepared, on meet-

ing the slightest resistance, to play the game of a legal

proceeding, and incur any amount of expenditure in

forcing on a matter in dispute from one com*t of ap-

peal to another till he obtains a decree in his favour.

Thus, the law so administered, in spite of its orderly

forms and its plausible respect for the equal rights of all

men, becomes as intolerable an engine of tyranny as the

most despotic government or tyrant. The cheaper law

is, the more certain it is, and the nearer it is to the

homes and the work of all citizens, the better it con-

duces to defend the rights of those who have no other

avenger, and to protect the liberty of those who, in a

densely crowded population, without friends, without

money, with spare education, and amidst absorbing toils,

have just so much free space to live and breathe in, with

the self-respect worthy of a man, as the law gives them,

and no more.

II. It was said above that in a growing class of cases

not connected with the administration of justice a ten-

dency has recently manifested itself to encroach, in the

name of the public interests, on the liberty of the subject.

Illustrations of this tendency are supplied by the case of

the Vaccination Laws, the laws for enforcing compulsory

education, the Factory Acts, the Lunacy Laws, the Pub-

lic Health Acts, and some of the practices and laws ap-

pertaining to the discipline of the Army and Navy.

The invasion of the liberty of the subject which is

contemplated by each of the departments of legislation

here enumerated is justified on its own special grounds,

—so far as it is, or can be, justified at all. The broad
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principle is now pretty generally confessed that it is as

much an abuse of liberty for a parent to refuse to have

his child educated as it is for him to refuse his child

the necessaries of life. It is also admitted that to

diffuse an infectious complaint, thi'ough a neglect of

essential precautions which are in everybody's hands, is

an abuse of liberty which the State is entitled and

properly required to guard its subjects against. So far,

there is now little discrepancy with regard to principles.

The practical difficulties arise when it is attempted to

give effect in detail to these general principles, keeping

in view the rival scientific theories which are advocated

in different quarters before the Legislature, and the

diverse habits of the people, under a great variety of cir-

cumstances, for whom it is purported to provide by

one comprehensive legislative measure. Assuming, for

instance, that general vaccination is a valuable if not

wholly trustworthy preservative against the general

spread of the small-pox, and that the small-pox is so

obnoxious a disease that a considerable diminution of

public liberty may properly be encountered in order to

resist its progress, still it may happen that, since the vast

mass of the population on whom the burden of the com-

pulsory clauses falls feel the burden, but do not feel

with equal keenness and force the necessity for it, a

spirit of resistance, not to say rebellion, may be gene-

rated, which, if prolonged and intensified, may be an

evil which goes far to balance the somewhat problema-

tical physical advantages of a peremptory and wholesale

execution of the law. The difficulty of applying any
comprehensive legislation of this sort, (and most sanitary

legislation is by its nature of the most comprehensive

kind,) is, that either one hard and fast stereotyped
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practice and mode of administration has to be applied to

an indefinite number of variable cases and circumstances,

or else the administration of the law, in itself forbidding

and unpopular, has to be largely delegated to local

authorities and agents of inferior capacity, subjected to

a very complicated, and at the best most imperfect, pro-

cess of inspection. This difi&culty has been largely felt

in applying the compulsory clauses of the Education

Statutes ; and it has been hitherto met, as in the Local

Health Acts, by rendering the adoption of compulsion

to a great extent a matter of voluntary choice in every

district. The Vaccination Laws, and those clauses of the

Factory and Workshop Acts which restrict the labour of

women and young persons not of tender age, are couched

in terms which leave no possibility for the admission of

pliant and flexible variations in the execution of the

law. The Lunacy Commission, as now existing, which

superintends and controls in detail the operation of the

Lunacy Acts, is charged with the duty of watching with

the utmost possible minuteness the operation of the Acts.

Nevertheless, even here, the operation of the Acts, as

affording an insufficient protection to the liberty of the

sane, so often as an imputation of insanity is beneficial

to the interests of influential relatives or neighbours,

has latterly been brought into most serious controversy.

Probably, however, the remedy is here near at hand,

and the interposition at all points of a Justice of the

Peace and a quasi-judicial proceeding would obviate

many of the difiiculties at present experienced.

Over and above all difficulties of procedure, and the

apprehension of an undue extension of police interference

or magisterial despotism, there is a question which has
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previously to be settled, though the discussion of it is

frequently implicated in the discussion of those other

matters. Supposing the region of police and magisterial

activity were restricted to the smallest possible dimen-

sions, and placed under the most satisfactory judicial or

executive control, it still has to be ascertained whether,

for any public purposes whatsoever, the person of a

citizen can, with due regard to recognised constitutional

principles, be exposed to certain kinds of forcible ag-

gression or violation. In some respects, a line has been

in practice drawn, which, in the matter at least of

criminal punishments, excludes certain modes of cor-

poral aggression as possible modes of punishment. To

this class belong all kinds of mutilation, whether tem-

porary or permanent, and all that is rather vaguely

designated by the name of ' torture.' When the question

of flogging comes under discussion, it is always held to

be a sufficient condemnation of it to establish that it be-

longs, especially if severe andrepeated, to the class of ' tor-

ture ;
' and the same conclusive objection has been made to

the use of what is known in prison discipline as the ' silent

system,' and certain other kinds of punishment which

are only proved after long experience to be far more

painful and destructive than at first sight they seem.

Such punishments are those of working, as at the tread-

mill, for a great length of time, at a wholly unproduc-

tive sort of labour, or being placed in positions of shame

and public ignominy, as for instance by wearing a strait

waistcoat, or being placed in the stocks or the pillory.

But, apart from the consideration of criminal punish-

ments, to which a far greater amount of scientific and

humane thouglit has been attracted than elsewhere, the

propriety of using flogging as a recognised punishment,
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even for the pui-poses of army and navy discipline, has

latterly been brought into serious controversy ; while, in

the departments of sanitary legislation, the limits to

the right of forcible personal aggression, if any such

limits exist, have as yet hardly been marked at all. A
very considerable strain of the rights of the public as

opposed to the rights of individual citizens has been in-

troduced by the compulsory Vaccination Laws ; and the

general principle of the Lunacy Laws is already being

quietly, though perhaps it can hardly be said surrepti-

tiously, extended to a new class of persons altogether,

known as habitual drunkards. In these two last cases,

a certain amount of assent on the part of the person

directly affected is obtained or reasonably presumed,

the lunatic who is at large being liable to do at least as

much injury to himself as to others, and the habitual

drunkard being supposed and required himself to seek

at the hands of the State, with all the surrounding

precautions of magisterial vigilance, the protection

which he has lost the power of affording to himself.

But there are cases in which enthusiastic medical

science, or the affectation of medical science, is not

content to confine its aggressiveness to the case of an

advantage to be obtained for the whole population, (as

in applying a comprehensive system of vaccination,)

or of an advantage to be conferred on narrow classes of

persons who may properly be assumed to be eagerly

solicitous for it. In the case of laws which involve a

violent trespass on the person of a kind notoriously re-

sented by the bulk of the community, if any justification

is to be found, it must be sought in some wide-spread

advantage to be obtained by large classes of the com-

munity, who, while innocent themselves and unable to
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1

find protection from the natural family protectors who

are directly responsible for them, have no recourse for

safety but in the oppression of their fellow-citizens, or of

some narrow classes of them. The mere statement of

this solitary opening for what some might think a justi-

fication exposes the nullity of it. It is only perhaps a

few here and there who are the direct sufiferers in each

generation, but the aggregate suffering of injustice must

not be calculated, for constitutional purposes, by rang-

ing on one side a numerical estimate of those who are

injured and on the other an equally precise enumeration

of those who are believed to be profited. Each solitary

aggression radiates in the way of diffusing alarm and

apprehension through all classes of society ; and if once

the bulwarks of personal liberty in respect of honour

and self-respect are believed to be vacillating, no

securities of any value exist at all, except such as are

presented from moment to moment in the casual absti-

nence from the exploration of new fields by the experi-

mental science of the day.
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CHAPTER V

CONCLUSION.

The period of fifty years which has been passed in

reN^ew in the previous chapters might appear to be

arbitrarily chosen, if the remarks with which this

treatise opened were not borne in mind tliroughout. It

is not that any one period is more significant or

momentous than any other period ; and still less that

the times in which a writer is living are really better

known to him than previous times ; but that, in order

to show what the Constitution is, it is necessary to

exhibit it as living and progressing, and not as

stagnating. It is customary, indeed, to present the

Constitution only on its legal side ; but, though for

pm-poses of controversy in Courts ofJustice the legal side

is the only side, yet for purposes of political evaluation,

comparison, or prediction, it is the least important or

true side. The Constitution of a country, and pre-

eminently the Constitution of England, is the product

of innumerable forces and facts which are emphatically

mobile, and is consequently undergoing incessant flux

and change. To know the Constitution is to appreciate

the character and the rate of change ; and this can only

be done by extending the survey over a period long

enough to present what may be called the dynamical

quality of the Constitution, and not merely to concen-
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trate the gaze on a momentary situation, which, at the

best, can only disclose component statical elements.

Nevertheless, the method here pursued demands

much of the reader. During a period exceeding that

of a generation, events of lasting Constitutional import

lose a great part of that lively political interest which

becomes transferred from year to year to the topics,

problems, and struggles of the day. On the other hand,

these topics of the day are so familiarly discussed in

every form of periodical, whether appearing daily,

weekly, monthly or quarterly, that the public curiosity

is more than sated, and, even for the purpose of the

gravest philosophical research, and of a treatment in

due proportion to the parallel events of other times,

the attention even of the professed student can hardly

be roused, or if roused, can only be momentarily re-

tained. Nevertheless, it is true that the partial hand-

ling of grave constitutional problems which is necessarily

incident to their isolated discussion at the moment of

accidental political interest, and at no other moment,
is one cause of the want of preparation of the public

mind for meeting unforeseen constitutional emergencies,

and for resisting the sophisms of popular political

charlatans. It is thus that in Constitutional history,

and not least in recent Constitutional history, the only

explanation can be found of Constitutional Law, and

of the facts of the Constitution itself.

If it were possible to characterise briefly the period

over which the previous review has extended, it might

be said that the changes wliich have taken place are

mainly exhibited in three distinct directions

:
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i. That of the division of labour, in respect of

popular government, between the people and the

House of Commons

;

ii. That of what may be called novel mechanical

contrivances for simplifying, concentrating, and ex-

tending the area of Government

;

iii. That of novel relations between the Executive

Government and the Houses of Parliament.

i. There is no doubt that a number of social and

political circumstances, to which it is needless par-

ticularly to allude, have combined to impart to the

general public habits of keen attention to politics, and

even of acute political discrimination in matters involv-

ing a very comprehensive survey of the whole political

field,—foreign and colonial as well as domestic,—which

is wholly unprecedented in former times. Side by side

with this new development, the operation of the Reform

Bill of 1832 has been on the whole, as is generally

admitted, to introduce into the House of Commons a

larger number of members whose sole qualification is

their wealth, and to exclude the small class of persons

who under the older system were, in spite of all its

gross shortcomings in other respects, frequently admitted

on the sole ground of their purely political qualifications.

The removal of the Paper Duty, and the extraordinary

growth and improvement of the newspaper press, as

well as the lately invented facilities for locomotion and

rapid communication of news, have all conspired to

render the pu))lic nerves susceptible in the highest

degree to the slightest indication of any unexpected

political movement in the Houses of Parliament or in

the counsels of the Executive Government. The result

is, that the aggregate popular force, will, and intelli-

gence, outside the Houses of Parliament, has become,

I

1
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as it were, incorporated into a potent political organ,

which not only competes with the recognised Legisla-

ture, but threatens at times,—even when there is no

immediate prospect of an appeal to the Constituencies,

—

to overpower and drown its voice. The more normal

operation of this popular factor is to give increased

weight to the mere fact of debate and discussion in the

Houses of Parliament, as compared with the weight due

to a preponderance of voting power. It has been noticed

of late that, though a debate in either House of Parlia-

ment seldom alters a vote,—the vote of every member
having been accurately discounted beforehand,—yet the

discussion, when happily raised on a true issue, and

kept free from intruding personalities or accidental dis-

tractions, has such an effect on the public mind that a

policy formally approved by the vote of a large majority

is often condemned to practical nullity. This nullity is

sometimes expressed by a counter vote in the other

House of Parliament ; and in this way the bifurcation

of the Legislature into two Houses rather has the effect

of fortifying the popular will than of checking an in-

considerate acquiescence in the claims of an uninformed

popular enthusiasm. In a recent paper on ]\Iodern Par-

liaments,' Professor Pearson, of Melbourne, has drawn

attention to other consequences of the same general

tendency. He has shown that not only,—as above indi-

cated,—is the aggregate popular force outside Parlia-

ment being increased at the expense of the Legislature

properly so called, but that in democratically constituted

communities, to the type of which all progressive com-
munities must approach, some of the most influential

' Fortnightly Bevkw, July 1871*.

H U
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politicians, and the most skilled specialists in dififerent

departments of political science, must, by the nature of

the case, be outside the walls of Parliament, and yet

none the less exercise the strongest direct influence on

its counsels and resolutions. The conclusion from tliese

remarks is one which has been akeady anticipated in

the practice of the United States of America. Dr.

Joseph P. Thompson, of Berlin,' says, ' I have alluded

' to the provision for popular education made by the

' State Grovernments, in part by general funds, in part

' by yearly taxes le\'ied upon school districts. This the

' State does of right and of necessity, since the safety

' of political society in a free State hinges upon the

' intelligence and virtue of its citizens. As a rule,

' knowledge favom's virtue and order. As Rousseau said,

' " To open the schools is to shut the prisons ;" hence

' the State must require and provide that every citizen

' shall have knowledge of his duties as a member of

' civil society.' The lesson in fact is, that the defence

of the Constitution must be increasingly sought in the

spirit and the informed intelligence of the people ; and

that no vaunted legal securities or historical facts in the

past will be of the slightest service to keep at a distance

either despotism or anarchy, if the people as a whole

are not awake to the value of what they have, and

morally determined, on behalf of themselves and their

posterity, to preserve it.

ii. A large portion of the history passed in review in

the preceding pages has been concerned with what may
be called the artificial mechanism of government. To

this head belongs all the manipulation of work con-

' Lectures on the Centennial of American Indejjendence, Boston,

1877.
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ducted by Parliamentary committees ; the peculiar

aiTaiigements for reconciling local government with

central control,—especially as affecting the munici-

palities of the country ; the government of dependen-

cies ; and the supervision of large State departments,

such as those of the Civil Service, the Post Office,

the Eevenue, the Police, and the Army and Navy.

It has been seen that, whereas deep constitutional

principles are really involved in each one of the

appropriate arrangements which have been resorted to,

yet, besides the issues which are political or ethical in

their character, the mere practical contrivances which

have been necessitated have called for no small amount

of organising skill. There is indeed a danger, such as

has been experienced in France, and to some extent in

Germany, that the very elaborateness of the mechanism

may become itself an avenue for encroachment on the

principles of the Constitution. Every great public

department,—by its special knowledge, by the mutual

and reciprocal confidence which pervades its members,

by tried habits of co-operation and even mutual courtesy,

—becomes a centre of force and influence which may
rival all the more desultory forces of public opinion,

and even the casually recollected maxims of public

policy and morality, which may be ranged against it

by way of check, if not of resistance. Even munici-

palities and charitable institutions have innate powers

of action in a way counter to the public interest as

largely understood, which no central control can effec-

tually keep pace with. It is sufficient here to point

out the general character of these dangers. The last

fifty years have been rather occupied with inventing

the complicated mechanism which has been called for,

H H 2
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than with providing against its contingent dangers. It

may be that the next generation will be concerned with

discovering in the essential principles of the English

Constitution the appropriate checks and remedies

against either an imperious officialism or an unscrupu-

lous and selfish abuse of local trusts.

iii. It is scarcely worth while saying more than has

been already intimated of the advance which recenttimes

have witnessed in the strengthening and organisation of

the Executive Grovernment. Some of the dangers con-

cealed in this development have made themselves

specially apparent of very late years ; and it has there-

fore been thought worth while to give in almost redun-

dant detail an account of the movements of Lord

Beaconsfield's Government which have recently excited

the solicitude of those who have most admired and best

understood the established principles of the English

Constitution. The doctrine has been almost openly

advocated that the Ministry of the day, with a large

Parliamentary majority, are, for all purposes for which

they can succeed in obtaining the ex post facto ratifica-

tion of their supporters, omnipotent. The doctrine of

the ' omnipotence of Parliament ' has always been held

to implv constitutional suicide ; and surely a like im-

plication is conveyed by the notion of the omnipotence

of the Cabinet. It would rather seem that the very

purpose of a Constitution was to impose limits and

barriers to the accidental excesses both of Parliaments

and Governments.

The study of a modern Constitution according to

the historical method here pursued suffers in interest
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from a want of the element of antiquity, which lends

much of its charm to what is usually known as historical

research, and of the dramatic element, which rouses

zeal and curiosity in the observer of the incidents of

mere political change. Constitutional life is longer

than political life, but shorter than historical life.

There are many readers who can stand the strain of a

lengthened antiquarian investigation, and there are

many who can eagerly devour the recent anecdotes of

political vicissitude. But it is only a limited class of stu-

dents who can find mental sustenance and moral stimu-

lus in tracking out the slow, patient, oscillating story

of constitutional change. The story is perhaps rather less

than more attractive when it is the story of modern

life, and therefore implicated in the often repulsive

annals of party discord, and in the biographies of per-

sons only too familiarly known in their private capaci-

ties. Nevertheless, this detailed and modern history

of the Grovernment in relation to the people and the

people in relation to the Government, when deeply

studied and accurately scrutinised, presents the truest

of all aspects of the national life and character. It is

not in the individual life, or even in the family or

social life, that the last and most precious products of

character are elicited or can be exhibited. Nor, again,

is it either in the mere sufferance of political Avrong,

or the noble reaction against such wrong, that the whole

temperament and real proclivities of a people can be

manifested. The people can be best studied in their

attitude towards what may be called the chronic and

necessary conditions of national existence. These con-

ditions,—which are, in fact, the essential or juridical

elements of the Constitution,—are not in themselves
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of a kind to attract attention by their singularity, their

majesty, or their scenic portentousness. They are,

indeed, often commonplace in their nature ; and, as

civilisation improves, they tend to identity in all

nations. But the conduct of the people in view of

constitutional requirements, or anticipated constitu-

tional change, may present the utmost diversity from

country to country, and from age to age. It is here

that supreme and unselfish conscientiousness, in the

absence of all mere excitement, is truly tested. It is

here that the value placed by a people on liberty, and

on the opportunity of a fi-ee moral life for all, is put to

the proof. It is here, and here alone, that a people

can show whether they know what is the worth of that

which they have inherited, what are its shortcomings,

what is the cost of handing on to their successors the

good things they have, and whether they are willing

to endure the silent but stern sacrifices which may be

required to defray it.
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Australian Colonies Government
Act, 18.50, 160

Authority, the supreme, where
situated and how limited, the
main inquiry with regard to a
Constitution, 2, 3

— Mr. Lowe on the supreme, in
England, 26-28

B

Baden Powell, Mr. G., on the
bi-cameral system in Victoria,
166
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BA.GEHOT, Mb. Walter, work of,

on the Constitution, 1

— on the consequences of the

Reform Act of 1832, IS
— on the extent of the Royal

Preroarative, 360
Ballot Act of 1872, 37-i3
Ballot, views of MiU and Grote
on the, 39; 41, 42

Bank Act of 1S33 (Lord Al-

thorpe's Act), 123

Banl auiHer Act of 1844, 123-

126 .

Bank of England, constitution of

the, in its present relation to

the State, 123-125
Banks, legislation with regard to,

126
Bankruptcy and insolvency laws,

refoim of, 136 ; 455
Bath, Mabquis of, opposition

of, to the subjection of Crown
private estates to rates and
taxes, 219

Beaconsfield, Lord, criticism

of, on the Duke of Wellington's

remark on the House of Lords,

32
— on the finality of decisions of

Election Judges, 44, 45
— on the Committee of Foreign
Loans libel publication case,

80
— on the pre-eminent importance

of Foreign Atfairs, 179, 1~0

— speech of, on Lord Palmer-
stons Conspiracy Bill, 186

— speech of, on the Royal Titles

Bill, 214, 215; 375
— view of the Bedchamber ques-

tion presented by, in ' Co-

ningsby,' 234
— criticism of, on the Prince

Consort's presence at a Com
Law debate, 251, 252

— motion of, in May 1855, in

favour of carrying on the war,

256
'— correspondence of, with Lord

Carnarvon, relative to the re-

signation of the latter, 291,
292

Beacoxsfield, Lord, comments
of, on the conduct of Sir R.
Peel and the Duke of Welling-
ton, with regard to Com Law
repeal, 348-350
— on the dependence of Parlia-

ment on the Prerogative, 354, 355— conduct of, in 1868, in leaving
the Queen to determine whether
the Ministry should resign or

not, 355—357
— novel relations between the

Executive and Parliament, es-

tablished during the Govern-
ment of, 468

Bedchamber Question, the, 233,
234 ; 235-238

Belligerents, shipbuilding for, 207,

208
Bextham, influence of, on Crim-

inal Code reform, 436
Bextixck, Lord George, com-
ments of, on the Prince Consort's

presence at a Corn Law debate,
251

Berlin, Congress of, 377, 378
Berlin, Treaty of, 290 ; 383 ; 388
Berry, Mr. Graham, on the

differences between the two
Houses in Victoria, 163, 164

Bethell, Sir R. (Lord West-
bury), opinion of, on the law
and practice of Parliament
as not applicable to Colonial
Legislatures, 176

— opposition of, to the Russian
Securities Bill, 205

— opinion of, on the testamentary
rights of the Crown, 220

Bill of Rights, relation of the
Sovereign to the country as
determined by the, 325

— provisions of, with regard to a
standing army, 38.5-387

— popular reference to, as a
bulwark of liberty, 422

Bills. See Money Bills, Private
Bills, ice.
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BiEKBECK, Prof., on the Russian
Securities Act, 206, note

Blackburn, Mr. Justice, opi-

nion of, on the imposition of

Colonial taxes by the Imperial
Legislature, 158

BouvERiE, Mr., comment of, on
Mr. Disraeli's attempt to make
the Queen responsible for a
dissolution, 357

BovvEN, Sir G. F., on the Victorian
Constitution, 165

Brand, Mr., Speaker of the House
under Liberal and Conservative
Governments, 358

Bright, Mr., part taken by, in

debate on the Russian war, in

185.5, 258
British Columibia Government Act,

1858, 404
Brougham, Lord, dispute of,

with Lord Melbourne, on the
designation of the Duchess of

Kent, 225, 226
— opposition of, to the settlement

of the Prince Consort's pre-

cedence by Royal Prerogative,

240
— dislike of William IV. to,

expressed to Lord Melbourne,
303

— part taken by, in prison reform,

437
Buckingham, Duke of, account

of the Queen's first change of

Ministry by the, 300, 301
Burke, misuse of the doctrines of,

on representation, 34
— speech of, at Bristol, on the

functions of a Member of

Parliament, 47 ;
50-52

— on party ties, 66, 67
— suggestion of a sale of the

Crown Lands by, 224
— constitutional relations of

England and the Dependencies
treated by, 374, 375
— on the changing character of

despotisms, 410

Cabinet (see also Ministry,
Jlinisters)

— the, an outgrowth of the Privy
Council, 267-270; 271-274

— relation of the, to Parliament
and the Crown, 267-268

— Council, origin of the term,
269, 270

— the first "Whig, 270, 271
— Sir G. C. Lewis on the legal

theory of the, 275, 276
— Sir G. C. Lewis on the unity

of the, 276-278
— Mr. Gladstone on the internal

relations of the, 278-281
— Earl Grey on the internal

relations of the, 281-283
— illustrations of the internal

rekitions of the, 283-295
— secresy of Members of the, as

Privy Councillors, 295-298
— relation of the Sovereign to the,

299-328
— relations of the, with Parlia-

ment, 386-421
— possible influences at work in

a, 371-373
— doctrine of the omnipotence of

a, supported by Parliament,
468

Cairns, Lord Chancellor, on
the Chancellorship as the
Speakership of the House of
Lords, 101, note

— letter of the Lord Cliief Baron
to, on the secresy of the Prixy
Council, 29.5-298

Cam.phell v. Hall, 156
Canada, constitution and con-

federation of, 152-154
— admission of Hudson's Bay into

the Dominion of, 172, 404
— ditferences between Lord Lome
and the Parliament of, 419

Canadian Confederation Act of
1867, 152-154

Canning, definition of a patriot,

by, 412
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Cape of Good Hope, memorial of

the Colonists of Natal against

confederation with the, 420, 421

Carxakvox, Lord, retirement of,

from the Cabinet in 1S76,

290-292; 376
— on Imperialism, 410-413
Caucuses. See Political associa-

tions

Centralisation, two sorts of,

138-140— ilr. John Austin on, 138, note

Chancellor, t! e Lord, as Speaker
of the House of Lords, 101, 102,

note

Lord Calms on, 101,

note

Mr. Locock "Webb on,

101, note

Chancery, Court of, jurisdiction of

the, over Endowments and Cha-
ritable Trusts, 107; 118

Chai-itable Trusts Act of 1853,

118
Charity Commissioners, appoint-

ment of, lis, 119
Chelmsford, Lord, communica-

tion of the Queen with, in

reference to the Zulu war, 330,

331
China, war with, in 1857, 366
— and Japan, extra-territorial

jurisdiction on the coasts of,

188
Church, the Established, relation

of. to Parliament and the State,

104-107; 109, 110; 112, 113
— recent lesrislation relating to,

109-112
Church Courts, reform of the, 105

;

110, 112
Church rates, abolition of compul-

sory, in 1868, 105
Civil" List, the, of William IT.,

216, 217
— of Victoria, 221-223
— Sir S. Northcote and Mr.

Gladstone on the, 228-231
Clarexdox, (Edward Hyde,
Earl of), on the origin of the

term ' Cabinet Cotmcil,' 269,

270
Clarexdox, Lord (the late),

sanction given by, to political

correspondence of the Prince
Consort with Xapoleon in.,

262, 265
Coast of Africa and Falkland.

Islands Government Act, 1843,

157; 174
Amendment Act,

1860, 174

Cobdex, speech of, in debate on
the Russian war in 1855, 258

CocKBURX, Sir Alexaxdeb,
opinion on the law and practice

of Parliament as not applicable

to Colonial Legislatures, 175, 176

Codification of Common and
Statute Law, 137

Coleridge, S. T., on the Idea of

the Constitution, 12
— on the omnipotence of Parlia-

ment, 14, 15
— on the distinction between a

person and a thing. 426
Colonial Branch Mint Act, 1866,

177
Colonial Lans Act, 1865, 175
Colonial Legislatures, created by

Parliament, 151
— (Canadian.) 152-154
— (South African,) 154-156
— Parliamentary- control of, 1 57-

159: 175-177": Wi scq.

— (Victorian.) 160-167
— territorial jurisdiction of, 167
— Acts of Indemnity of, valid in

this country, 444

Colonies (^see alio dependencies)
— Confederation of distinct, 152-

156
— history of the North American,

a precedent for Colonial or-

ganisation, 152; 173
— Crown Lands in the, 161 ; 221
— having no Constitution, govern-
ment of, 173-175

— extension of Acts of Parliament

to the, 151 ; 176, 177
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Colonies, Crown, is Cyprus one of

the, 190
— duties of the Governors of

Crown, 415-417
— functions of the Secretary of

State for the, 418, 419
Columbia, British. See Hudson's
Bay

Commerce. See Economy, social

Commercial Treaty with France,
an Illustration of modern
economic principles, 136

Commons, House of. See House of

Commons
Companies anil Joint-Stoch Com-
panics Acts, 1825, 1834, 1844,

1856, and 1862, 127, 128
Companies, Public, recent legisla-

tion for, 126-129
— Railway, recent legislation for,

129-131

Comjmlsory Chui/rch Rates Abolition
Act, 1868, 105

Confederation Act, Canadian,
1867. 152-154

Smith African, 1867, 154-
156

CONNAUGHT, DuKE OP, grant to

the, on his marriage, 227-233
Consolidated Fund, creation of

the, 217
— Colonial revenues carried to the,

221
Conspiracy, Bill of Lord Palmer-

ston, 185, 186; 366
— legal definition of, 442, 443
CONSTANTINE, THE GRAND DuKE,

visit of, to Paris, commented
on by the Prince Consort, 262-
265

CONSTITUTION, THE, AND
ITS MOVEMENTS, Chap. I.,

1-13
Constitution, a political, the pro-

duct of social conditions and
historical antecedents, 4

modification of, by current
interpretations, 5

sources of enlightenment
with regard to, 5, 6

Constitution, a political, legal and
moral elements in, 6

formative action of perma-
nent popular sentiments on, 6-10

written and unwritten
elements of, 8

central and germinating
idea of, 12

ultimate foundation of,

in the popular will, 1 6, 1

7

— English, stable and unstable
elements of the, 1, 2

— historical method of inquiry
into the ; 1 ; 462, 463 ; 468, 469

— period chosen for a survey of

the, 2 ; 10 ; 462, 463 ; 469
— topics comprised in a scrutiny

of the, 3, 10
— distinguishing characteristics

of the, 3 ; 422, 423
— the, as a type for imitation by

other States, 3, 4
— formative action of permanent

or progressive pojjular senti-

ment on the, 6-10
— maintenance of the, dependent
on popular political sentiment,

7; 10; 466; 470
— tlie, an organic whole, 11-13;

42, 43 ; 73
— self-developing power of the, 21
— Blackstone's and other theories

of the, 26-28
— idea of representation penetrat-
ing the, 34

— movements of the, distinguish-

able in recent Home Legislation,

103
— religious equality not yet a

principle of the, 105
— financial and economic princi-

ples admitted by the, 134-137
— local institutions cliaracteristic

of the, 137
— position of the Sovereign under

the, 209, 210; 315-317 ; 32.5-328— position of the Consort of the
Sovereign under the, 238 ; 242

;

244, 245; 249, 250; 252, 253;
259 ; 261, 262 ; 308, 309
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Constitution, English, invasion of

the. by personal action of King
William IV., 307. 308

— Baron Stockmar's tlieory of the,

318-32i
— true theory of the, 324-328
— legal rights of the Crown under

the, 359-360
— defence of the, by Parlia-

mentary minorities, 362, 363
— possible violation of, by

sinister influences in the
Cabinet, 371-373

— provisions of the, for the
liberty of the subject, 422,

423
— dangers to the, inherent in the
mechanism of Government, 466-
468

Comtitution Act {Canadian), of

1791, 152
Constitutions, Colonial {see also

Colonial Legislatures)
— creation of, by Parliament,

151-157; 159-162
— Parliamentary interference with

157-159
— problems connected with the
working of, 162-167 ; 418-421

Constitutional analysis, how
different from political history,

2
— facts, initial source of all, the

character of the people, 8, 9
— importance of Parliamentary

forms and procedure, 74
Copyriqht Act of 1842, 176, 177
Corn laws, repeal of the, 1846,

135
— presence of the Prince Consort

at a debate on, 250-252
— conduct of Sir R. Peel and of

the Duke of Wellington in
relation to the, 347-350

Coronation oath, Coleridge on
the, 14

County administration, reform of,

147, 148 ; 428-434
County courts, institution of, 136— jury trial in, 449

County rate, the, an instance of

taxation by a non-representative
authority, 147

Couj} d'etat of December 1851,

conduct of Lord Palmerston
with regard to the, 284-290;
312, 313

Court, of appeal, the House of

Lords as a. 19, 20
— Central Criminal, creation cf

the, 427; 434
— for Crown Cases Reserved,

decision of the, on the Franconia
case, 200

creation of the, 427,

435
— of Admiralty, as a Court of

Prize, 208
Courts {see also County Courts)
— Vice-Admiralty, slave trade

jurisdiction of, 198, 199
— of Prize, 208
— jury trial in Criminal, 449-

451
— admission of oral statements of

prisoners in Criminal, 451-455
— reconstruction of civil, 455
Courts of Justice, functions of

English, contrasted wnth those

of the Supreme Court of the
United States, 16, note

— creation of, in India, 169
in the Colonies, 175

— English, in foreign territory,

187; 196
— jurisdiction of Australasian,

under the Kidnapping Act, 197
— patronage of the Crown in

relation to, 361
— as guardians of public liberty

against the Executive, 423,

424
— responsibility of officers of

justice to, 428 ; 443, 444
— multiplication of offences tria-

ble in, 431-434
— variety of procedure in primary,

432
— uncertainty of action of, 439
Ckampton, ilE., British Minister
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at Washington, withdrawal of,

255
Crimean war, purchase of Russian
bonds by British subjects during
the, 204-206

— action of tlie Queen and the

Prince Consort with regard to

the, 252-259; 30U ; 317-318;
372

— policy and traditions of the,

368, 369
Crimes, multiplication of offences

classed as, 431, 432
— definition of, 439-443
Criminal Law, liberty of the

subject as connected with, 427-
455

Criminal punishments, 436-439

;

441, 442; 459
Ceoss, Mr., Consolidation and
Amending Act of, relating to

factories and workshops, 131,

132
— Act of, for abolishing unfilled

prisons, 148, 149
— explanation of, as to the Queen's

letter to Lady Frere, 331
CROWN, THE {sve also Preroga-

tive, Sovereign, &c.), Chap. III.,

209-421
— Personal Relations and
Attributes op the. Chap. III.,

Sect. L, 209-265
— and its Ministers, Chap. III.,

Sect. II., 266-335
— Ministers op the, and
Parliament, Chap. III., Sect.

IIL, 336-421
— transfer of police administra-

tion to the, 142-145
— transfer of the government of

dependencies from the, to

Parliament, 150, 151 ; 167-173
;

392-403
— authority of the, over small

dependencies held for military

purposes, 151
— authority of tlie, over conquered

or ceded Colonies, not absolute,

156, 157

Crown, authority of the, over Eng-
lish settlements, 157

— relation of Parliament to the
representatives of the, 177— right of extra-territorial juris-

diction inherent in the, 187— legislative and executive
aspects of the, 209

— position of the Prince Consort
in relation to the, 244, 245

;

249, 250 ; 252, 253
— uses of the term Prerogative

of the, 266, 267
— the, as represented by its

Ministers in Parliament, 338,
339

— doctrine of the dependence of
Parliament on the, 354-357

— Erskine May on the powers
recently conceded by I'arliament
to the, 361

— defence of the liberty of the
subject against the, 423, 424

Crown Lands, surrender of life-

interest in the, by the Sovereign,
216-218; 228, 229

— (private), 218-221
— in the Colonies, 221
— reform in the management of

the, 223-225
Crown Lands {Colonies) Act, 1852,
221

Crown Private Estates Acts, 1862
and 1873, 218-221

Cyprus, organisation of govern-
ment in, 188, 189

— compulsory labour in, 189-194
— nature and extent of British

authority in, 190, 191
— English occupation of, 293

;

376; 378
— Convention of, 377, 378 ; 382,

383 ; 388

D

Debt, the National, 125; 134, 135
— reconstruction of the law uf,

455
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Delegacy, modern theory of, 49, 50

— Burke on the question of, 50-

52 -

Denman, Lord Chief Justice,

opinion of, on the publication

of libels in Parliamentary re-

ports, 78
Dependencies, possible mode of

satisfying the claims of, to i-e-

presentation in the English Par-

liament, 95, 96
— Parliamentary Government of,

150-178 ;
Hy2-405

^ subordinate Legislatures in the,

See Colonial Legislatures

— forms of recent Parliamentary

action witli regard to the, 151

— gradual assumption of Parlia-

mentary control with increasing

importance of the, 392-394

Derby, Lord, retirement of, from

the Foreign Office, in 1876,

292-295 ; 298 ; 376
— comment of Lord Salisbury on

revelations of Cabinet proceed-

ings made by, 294

Dilke, Sir Charles, amendment
moved by, as to the provision

for the Duke of Connaught, 227,

228
Disraeli, Mr. See Lord Bea-
consfield

Dissenters' Chapels Act of 1844,

111
Documentary Evidence Act of

1868, 176, 177

E

East India Company, Charter of

the, of William IIL, 168
— Regulating Act for the, 168
— conversion of the, into a

political corporation, 169-171
— transfer of the government of

India from the, to the Crown,
171-172

East India Company Acts of 1767,

1769, and 1833, 168, 169

Eastern Question {see also Foreign
Affairs)

— retirement of Lord Carnarvon
and Lord Derby on grounds
relating to the, 290-294
— reopening of the, 367-370
— three views of tlie, 369, 370
— review of English policy in

regard to the, 373-392
Ecclesiastical Commission, in-

stitution and action of the,

109, 110
Ecclesiastical Commissioners In-

corporation Act, 1836, 109
Economy, Social, Parliamentary

interference with, 121-137
— principles of recent legislation

relating to, 121, 122 ; 124
;

126
Education, reform of endowments

for, 113-117
— principle of Parliamentary

interference in, 149
— Acts, administration of the,

456-458
— Dr. Thompson on the necessity

of popular, 466
Election Judges, Mr. Disraeli on

the finality of decisions of, 44,

45
Elementaini Education Act of

1870, 149
' Empress of India,' assumption

of the title of, 213-215; 375;
380; 381; 385

Endowed Schools, reform of,

115-117
Endowed Schools Act of 1869,

116, 119
Endowments, right of the State to

interfere with, 107-109 ; 117
— reform of religious, 109-113
— reform of educational, 113-

117
— reform of charitable, 117-119
Exchequer Chamber, Court of,

right of the House to punish for
contempt asserted by, 83, 84

Extradition, treaties relating to,

181-184
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Extradition, case of Winslow, 183

Extradition Acts, 1870 and 1873,

182-184
Extra-territorial jurisdiction. See

Jurisdiction

Eyre, Governor, validity of a
Colonial Act of Indemnity in

the case of, Hi

Factory and Wrn'Mliop Act, 1878,

131, 132 ; 456, 458
Factory Laws, intention of, 131,

132
— Miss Martineau on the results

of, 133
— administration of, 456-458
Fiji, annexation of, 173 ; 403-405
Finance, modern principles as to,

134-137; 390
— control of policy through, 353
— necessity of Parliamentary

vigilance in the management
of, 389-391
— Indian, Parliamentary super-

vision of, 31iP, 400
Flogging, as a criminal punish-

ment, 437-439 ; 459
Foreign affairs, recent prominence

of, in Parliamentary debate,

179
— Mr. Disraeli on the importance

of, 179
— policy as to, not generally initi-

ated in Parliament, 180
— recent legislation bearing on,

180-208
— conduct of Lord Palmerston as

Secretary for, in 1850 and 1851,

284-290; 310-315
— retirement of Lord Carnarvon

in 1876, on grounds relating to,

290-292; 376
— retirement of Lord Derby from

the conduct of, in 1876, 292-

295; 376
— theory of a special attitude of

the Sovereign towards, 315-317

Foreign affairs, indifference of
the countrv to, after the Treaty
of Vienna," 363, 364

— doctrine of non-intervention in,

365-367
— revived interest in, on the

reopening of tlie Eastern Ques-
tion in 1876, 367

— review of recent policy with
regard to, 373-380
— comments on recent policy with

regard to, 380-387
Fm-eign Enlistment Act, i854, 254

1870, 204 ; 206-208
Foreign Jimsdiction Acts, 1843-

1878, 187-189; 191
FoRSTER, Me. W. E., policy in-

augurated by the Education
Act of, 149

Forsyth, Mr., on cession of
territory by Koyal Prerogative,
414

Franconia and Strathclyde Case,

200
Freeman, Mr. E. A., letter of

Sir G. C. Lewis to, on the legal

status of the Cabinet, 275,
276

Frere, Sir Bartle, expressions
of sympathy with, by the Queen,
during the Zulu war, 330, 331

— policy of annexation recom-
mended by, 407, 408

Fugitive Slave Circulars, 195, 196

G

Giffard, Sir Hardinge, instance
of, in office but not in Parlia-

ment, 337, note

GiLLOX, Mr., motion of. for an
increased grant to the Duke of
Sussex, 226

Gladstone, Mr., action of, in the
repeal of the Paper Duties, 22

— on the practice of the House of
Lords in proposing money
grants, 24, 25

— use of a Royal warrant by, for
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abolishing purchase in the army,
28-31

Gladstone, Mr., on Mr. Richard's
motion on International Arbitra-

tion, 181
— on the title to the Crown Lands,
217,218

— on the amendment of the Crown
Private Estates Act, 219, 220

— on Parliamentary provision for

the Royal Family, 227 ; 229-233
— on the Bedchamber question,

237
— action of, on the Russian war

question in 1855, 256 ; 259,

260, note

— on the internal relations of the
Cabinet, 278-281

— on the dismissal of the Mel-
bourne Ministry by William
IV., 305, 306

Gold Coast of Africa, extra-

territorial jurisdiction on the,187

Gordon, Sir Arthur, on the

duties of the Governor of a
Crown Colony, 415-417

Government. {^Sev also Ministry,

Party Government, Local Go-
vernment)

— structure of the English, the
subject of investigation, 2

— Constitutional dangers inherent
in the mechanism of, 466-468

Oovernment of India Act Amend-
ment Act, 1869, 196 ; 401

Graham, Sir James, part taken
b}', on the Russian war question

in 1855, 258, 259
Grey, Earl, on proposals for

grants of money not originated

by the Crown. 25
— on the internal relations of the

Cabinet, 281-283
— conduct of William IV. in

regard to the formation of a
Ministry by, 302

— on the party allegiance of a
Government, 351-353

Grote, Mr. George, on the
Ballot, 41, 42

GuizoT, history of representation
as given by, 46, 7ioti'

— on the Police panic in 1829, 144
— on the Spanish marriages, 364,

note

H
Hallam, period covered by the

Constitutional History of, 1

— on the creation of Peers, 29, 30,

note
— on petitions, 75
— on the Cabinet and the Privy

Council, 272-275
Half-past twelve rule, 90, 91
Hanover, king of, heir presump-

tive to the Crown, 212
— revenues of the kingdom of,

detached from those of the
English Crown, 223

— refusal of precedence to the
Prince Consort by the king of,

243
Hansard, case of Stockdale v.,

77,78
Harcourt, Sir W, Vernon, on

the procedure of the House of

Lords, 100-102
Hare, Mr. Thomas, scheme of,

for minority representation, 59-
64

Harley, paper on the right of

petitioning attributed to, 75,

note

Hartington,Lord, on the Stand-
ing Orders of the House of

Lords, 102
— remarks of, on the explanation

given of the Queen's corre-

spondence with Lord Lj'tton and
Sir Bartle Frere, 334, 335

Health, Public, legislation re-

lating to, 145-147; 425-427;
456-461

— topics included under the title

of, 146
Herbert, Mr. Sidney, part taken

by, on the Russian war question
in 1855, 258, 259
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Heywood, Mr., motion of, for

University reform, 114

High Court of Justice, election

jurisdiction committed to a
Judge of the, 43-45

— contrast between the adminis-

tration of justice by Judges of

the, and by local Justices, 430

;

449
Home Legislation, recent, 103-149

;

427-461
Home Secretary, practice of appeal

to, in criminal cases, 435, 436
House of Commons {^see also

Representation, Privileges, Pro-

ceedings, Party Government, &c.)
— relation of the, to the House of

Lords, 18, 19
— contest of, with the House of

Lords, on Paper Duties Repeal,

22, 23
— Money grants legitimately con-
ceded by, only on the proposal
of the Crown, 24, 25

— Mr. Lowe on the preponderance
of the, 26-28

— recent modifications in the
composition of the, 33-73

— surrender of the Parliamentary
election jurisdiction of the, 43-
45

— effect of personal representation
on the character of the, 60, 61— privileges and order of proceed-
ings of the, 74-102

— constitutional importance of
the forms of the, 74

— petitions to the, 75, 76
— publication of proceedings of

the, 77-80
— exclusion of strangers from

the, 80-82
— power of the, to punish for

contempt, 82-84
— obstruction of business in the,

84-88
— claims of public and private

business in the, 88-92
— procedure of the, in regard to

private bills, 89-91 ; 92-94

House of Commons, possible modi-
fications of the procedure of, as

to private bills, 94-96
— procedure of the, relating to

supply, 96-99
— powers and privileges of the

Victorian Legislature not to

exceed those of the, 161
— presence of the Prince Consort

in the, at a Corn Law debate,
250-252

— selection of a ministry by
William IV., without reference

to the, 301-309
— party organisation in the, 340-

343
— dependence of the Ministry on

the, 344, 345
— control of expenditure by the,

as a means of controlling

Ministerial policy, 353
— dependence of the, on the
Government, 353-358

— doctrine of non-intervention in

foreign affairs in the, 363-367
— opposed views on the Eastern

question in the, 368-370
— tendency of the, as of all

democratic legislatures, to

encroachment on private liber-

ties, 424, 425
— division of labour between the,

and the people, 464-466
House of Lords, indivisible from

the House of Commons, 18, 19
— Appellate Jurisdiction of the

19, 20
— composition of the, dependent
on Royal Prerogative, 20 ; 29

;

358 ; 360
— claim of Parliament to remodel

the composition of the, 21
— conflict of the, with the Com-
mons, on Paper Duties repeal,

22, 23
— indirect origination of money

grants by the, 22-26
allowed in the case

of private bills, 94
— contest of, with the Govern-

I I
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ment, on the abolition of army
purchase, 28-31

House of Lords, Lord Macaulay
and the Duke of Wellington on
the impotence of the, 31, 32

— petitions to the, 76
— procedure of the, 99-102
— the Lord Chancellor as speaker

of the, 101, 102, note
— the Church of England repre-

sented in the, 104
— support of University reform

in the, 113, 114
— Colonial Legislative Councils

not analogous to the, 165, 166
— piace of the Prince Consort in

the, 240
— influence of the, on the fate of

a Ministry, 344
— occasional influence of the, on

the side of the public, against

the other House, 465
Household, the Royal, organisa-

tion of the, 233-238
Honard v. Oossett, 83, 84

Hudxon^s Bay, Act far the ad-
mission of, into the Dominion of
Canada, 1868, 172

Hudson's Bay, admission of, into

the Dominion of Canada, 172
— organisation of government in,

403, 404
Hume, Mr., motion of, as to the
proposed annuity for the Prince

Consort, 239

Imperialism, in India, 375 ; 381
— use of tlie term, 408
— Professor Maurice on, 409, 410
— Lord Carnarvon on, 410-413
India {see aho East India Com-

pany, Afghanistan, &c.)
— origin of British rule in, 150
— Parliamentary government of,

151 ; 167-172 ; 392-403
— powers of the Governor-General

of, 170; 174

India, extra-territorial jurisdiction

in, 196
— title of the Queen as Empress of,

213-215; 375; 380; 381; 385
— correspondence of the Queen
with the Viceroy of, during the
Afghan war, 330-334

— recent foreign policy in re-

ference to, 368 ; 381 ; 384 ; 388
— recent policy in, 374, 375

;

378-382 ; 388 ; 398
— recent legislation for, 395-397
— repeal of cotton duties in, 398,

399
— annual statement as to finances

of, required by Parliament, 399
— announcement of the com-
mencement of war in, required
by Parliament, 400

— recent extension of the Pre-

rogative in, 400, 401
— consequences of the transfer of

the government of, from the
Company to the Crown, 401-
403

— grounds alleged for annexa-
tions in, 407

India Acts :
—

Regulating Act (East India
Compapy), of 1773, 168, 169

Indian Territories Government
Act of 1833, 169-171 ; 395

;

402, 403
Act for the better Government

of India, 1858, 171, 172: 337,

note; 380; 386; 395-397; 399 ;

400
Indian Councils Act of 1861,

174; 196; 395; 397; 401
Act of 1865. 196
Acts of 1869, 196 ; 401

Indian troops, transport of, to

Malta, 377 ; 381 ; 382 ; 385-387 ;

391, 392
Indian Vernacular Press, restric-

tions placed on, 380 ; 398
Industry. {See Economy, social)

Institutions, English, foreign

copies of insulated, 4

— isolation of, in treatment, 11
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International Law, Mr. Richard's

motion with respect to, 180,

181
— references to, in the Territorial

Waters Jurisdiction Act, 201,

202
— enforcement of, on British

citizens, 202-208
Ionian Islands, cession of the,

413, 414
Ireland, Earl Russell on local

government for, 96
Irish Church, disestablishment of

the, 105

Jamaica, alteration of the con-
stitution of, 157, 158

Jervi^ Acts, 1847, 1848 (to protect

Justices of the Peace), 444
Judicial Reform, 136 ; 427-456
Jurisdiction, appellate, of the
House of Lords, 19, 20

— in election cases, surrendered
by the House of Commons, 43-
45

— of the House of Commons in

cases of contempt, 82-84
— reconstitution of local, 137-

149; 428-434
— territorial limits of Colonial,

167
— extra-territorial, 187-199
— exercise of extra-territorial, in

Cyprus, 188-194
— extra-territorial, in India, 196
— in territorial waters, 199-202
— criminal, 427-455
— summary, of Magistrates, 431-

434
— civil, 455, 456
Jury, trial by, abandoned in civil

cases, 449
— trial by, in criminal cases, 449-
451

— requirement of unanimity of a,

450, 461

K

Kelly, Lord Chief Baron,
letter of, to the Lord Chancellor
on the secresy of Privj' Council-
lors, 295-298

Kent, Duchess of, regent in

case of the accession of Queen
Victoria during her minority,

212
— grant to the, on the Queen's

accession, 225, 226

mdnajjjpinff Act, 1872, 197, 198

Lancaster and Cornwall, Duchies
of, reform of the management
of the, 223, 224

Lansdowne, Lord, arrangement
of the Queen's household by Lord
Melbourne and, 234, 235

— opinion of, on the couj) d'etat,

288
Legislation, Home, 103-149 ; 427-

461
— Constitutional advance shown

in recent home, 103
— economic, scientific spirit of

recent, 122, 126
— Colonial, 150-178 ; 392-404
— relating to foreign affairs, 179-

208
— judicial and criminal, 427-456
Leitrim, Earl of, exclusion of

strangers from a debate on the
murder of the, 81, 82

Letters-Patent ( Colonies) Act,

1863 (26 and 27 Vict. c. 76),

176
Lewis, Sir G. C, on minority

representation, 58, 60
— on the legal status and internal

relations of the Cabinet, 275-278
LIBERTY OF THE 8UBJECT,

Chap. IV., 422-461
— provision for the, a distinctive

mark of the English Constitu-

tion, 3 ; 422, 423

I I 2
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LIBERTY OF THE SUBJECT,
real s^uarantee for the, the popu-

lar will, 10 ; 423-427 : 466 ; 470
— protection of the, as against the

Executive, 423
— protection of the, as against the

Legislature, 423-427
— as connected with Criminal

Law administration, 427-455
— as connected with Civil Law

administration, 455, 456
— danger to the, from the sum-
mary jurisdiction of Magistrates,
433,' 434
— danger to the, from the indefi-

niteness of law, 439, 443
— danger to the, from the expen-

siveness of law, 455, 456
— danger to the, from police or-

ganisation, 445-449
— danger to the, from sanitary

le?islation. 456-458 ; 460, 461

Life>eers, 20
Life Peerages, mode of creation

of, an innovation, 20, 21

Loan, practice of raising money
by, 134, 135 ; 389, 390

Loans to hostile States, prohibition

of, 205, 206
Local Government, recent legisla-

tion relating to, 137-149

Local Government Board, creation

of the, 141
— Boards of Health subordinated

to the, 146
Lords, House of. See House of

Lords
Lords of Appeal in Ordinary,

creation of, 20
LoRNE, Marquis of, consti-

tutional question between the

Canadian Parliament and the,

419
Lowe, Mr. Robert, on the pre-

ponderance of the House of

C<jmmons, 26-28
Lunacy Laws, 456, 458, 460
Ll'sh, Mr. Justice, opinion of,

on tic nature of Territorial

Waters Jurisdiction, 200

Lykdhurst, Lord, endeavours
of, with the Duke of Wellington,
to form a Ministry in 1830,

302
— denunciation of Russia by,

during the Crimean war, 317

Lytton, Lord, correspondence of

the Queen with, during the

Afghan war, 330-335
— policy pursued by, in India,

374 ; 379, 380 ; 398
Lytton, Sir Edward Bulwer,

organisation of government in

Hudson's Bay by", 403, 404

M
McArthur, Mr., motion of, on

the annexation of Fiji, 405
Macaulay, Lord, on the weak-

ness of the House of Lords, 31,

32
— on canvassing and pledges, 52 -

55
— on ' the first English Ministry,'

270, 271

Mackworth, Sir Humphrey,
paper on the right of petition-

ing attributed to, 75, note

Magistrates, creation of stipen-

diary, 427-431
— offences cognisable by, 431-

432
— summary jurisdiction of, 431-

434
— inefficiency of unpaid, 429-431
Majorities, true and false, 62
— true claim of, 62, 63

Majority, possible surrender of

Parliamentary rights by a
Parliamentary, 359 ; 362, 363

Malta, transport of native Indian

troops to, 377 ; 381, 382 ;
385-

387 ; 391, .392

Mansfield, Lord, decision of,

in Camphcll v. Hall, that the

King has no power exclusive of

Parliament, 156, 157
— on Courts of Prize, 208

I
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Marriages and Beghtration Acts
Amendment Act, 1837, 105

Marriages, institution of civil, 105
— provision for Royal, 227-233
Martin, Mr. Theodore, cita-

tions from the Life of the
Prince Consort by, 238-265,
passim ; 310-324, passim

Martineau, Miss Harriet, on
factory legislation, 133

Maurice, Prop. F. D., on the
Nation and the Empire, 409,

410
May, Sir T. Erskine, character

of the work of, 1, 2
— on petitions, 75
— on public and private bills, 92
— on recent additions to the
power of the Crown, 361

Melbourne, Lord, proposal of a
civil list for Queen Victoria by,
222

— on the reform of the Duchies
of Lancaster and Cornwall, 223,

224
— dispute of, with Lord Brough-
am, on the designation of the
Duchess of Kent,'" 225, 226

— arrangement of the Queen's
Household by Lord Lansdowne
and, 234, 235

— on the Bedchamber question,

235, 236
— formation and dismissal of the

Ministry of, by William IV.,

302-304
Merchant shipping, legislation re-

lating to, 136
Metropolitan Police Acts of 1829,

1839, 1856, and 1872, 142-145.
(^See Police)

Metropolitan Police Courts Act,
1839, 144

Militia Act, 1854, 254
Mill, Mr. J. S., opinion of, on

the Ballot, 39
— conduct of, as candidate for

Westminster, 52
— advocacy of schemes of personal

representation hy, 60, 64

Mill, Mr. J. S., on the import-
ance of forms of business in
India, 398

MiLXER Gibson, Mb., motion of,

on Lord Palmerston"s Con-
spiracy Bill, 186

Mines and Collieries^ Act of 1842,
132

Ministers {see also Ministry,
Cabinet, Prime Minister)

— the Crown and its, 266-
335

— mutual relations of, 275-298
— selection and dismissal of, by

the Sovereign, 299-309
— relations of the Sovereign with

particular, 288 ; 309-318
— OP THE Crown and Parlia-
ment, 336-421

— seats of, in Parliament, 336,

7wte
— relation of, to representative

assemblies in other countries,
336

— dependence of, on the co-opera-
tion of Parliament, 339

— questioning of, 343, 344
— impeachment of, 345-347
— communications of, to Parlia-

ment, 339, 340 ; 370-371 ; 374
;

383-389
Ministry {see also Cabinet,

Ministers, kc.)
— Stockmar's view of the rela-

tions of the Sovereign and the,
318-324

— substitution of the responsi-

bility of the, for that of the
Crown, 325-328

— relation of the, to Parliament
and the Crown, 337-339

— Parliamentary methods of se-

curing a change of, 344-347
— possible grounds for, and

limits to, retention of office by
a, notwithstanding Parliamen-
tary defeat, 347-353

— control of Parliament over the
policy of the, by withholding
supplies, 353
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Ministry, dependence of Parlia-

ment on the, 353-358
— Parliamentary vigilance over

the, in respect of Foreign
Affairs, 363-389; of Finance,
889-391 ; of the Army and Xavj',

391, 392 ; of Colonial adminis-
tration, 392-121
— doctrine of the omnipotence of

a, supported by Parliament, 468
Minority representation, schemes

of, 48 ; 57-64
— connected with personal re-

presentation, 60
— value of, dependent on area of

election, 63, 64

MOLESWORTH on Paper Duties
Repeal, 22

Monej' bills, indirect attempts of

the House of Lords to originate,

22-26
— pressure of one Hovise on the

other, by means of, 23
;

(in

Victoria) 163
Municipal Corpwations Act of

1835, 120, 121 ; 149
Murder, definition of, 441, 442
Mutiny Act, 385-387 ; 392

N
Napoleon III., Conspiracy Bill

brought in after the attempt on
the life of, 185, 186 ; 366
— precedence accorded to the

Prince Consort by, 243
— correspondence of the Prince

Consort with, in reference to

the Grand Duke Constantine's
visit, 262-265
— action of the English Cabinet

in reference to the Coup d'etat

of, in 1851, 284-289
Katal, memorial of the Colonists

of, against confederation, 419-
421

Naturalisation Act, the, 1870, 184
{Priiice Albei-t) 1840, 239,

240

Naral Prize Act of 1864, 208
Navigatittn Act, 1849, 392
Neutrality, enforcement of the

duties of, 203, 204 ; 206-208

New South Wales and Van
Diemen's Land Government
Act, 1828, 173, 174

Newcastle, Duke of, opinion

of, as to the allegiance of

inhabitants of the Orange River

territory, 414, 415
Non-intervention, doctrine and

practice of, 363-367
NoRMANBY, Lord, correspondence

between Lord Palmerston and,

relative to the Couj} d'etat,

284-288
NOBTHCOTE, SlE STAFFORD, On

the exchange of the Crown
revenues for a fixed income,

228, 229
— explanation as to the Queen's

correspondence with Lady Frere

and the Viceroy of India by,

330-334

Obstruction of business in the

House of Commons, 84-88
O'GoEMAX, Major, naming of, in

the House of Commons, 86-88
O'LoGHLEN, Sir Bryan, question

as to the vacation of the seat of,

on his appointment as Attorney-
General of Victoria, 418, 419

Opposition, functions of an or-

ganised, 340-343 ; 362, 363
Oral examination of prisoners,

451-455
Orange River Territory, cession of

the, 414, 415
Orsini, Conspiracy Bill brought in

on the attempt of, to assassinate

Napoleon III., 185 ; 366

Pacific, slave-trade suppression in

the, 197, 198
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Palgrave, Mr. R. F. D., on
obstruction in the House of

Commons, 85, 86
— on the Committee of Public

Accounts, 99
'Palmer's Act,' 435
Palmerston, Lord, Conspiracy

Bill of, 186, 186 ; 366
— on loans to hostile States, 205
— on the dispute with the United

States in 1856, as to foreign en-

listment, 255
— action of, with regard to the

Coitjj d'etat in 1851, 283-290
— on the dismissal of the Mel-
bourne Ministry by William
IV,, 304

— conduct of, as Foreign Secretary,

towards the Queen, 310-315
— letter of, to Lord Lansdowne,

explaining his conduct, 313-
315

— influence of, in favour of

neutrahty, 364 ; 366, 367
— on the cession of territory by

Royal Prerogative, 413, 414
Paper Duties, repeal of the, in

1861, 22
Paris, treaty of, policy 1 the,

367-369
Parliamentary discussions

prior to the, 383
Parish, reconstitution of the, as
an area of government, 140-
142

PARLIAMENT, THE HOUSES
OF, Chap. II., 14-208

— Composition and Mutual
Relations of. Sect. I., 14-73

— Privileges and Order of
Proceedings of, Sect, II., 74-
102

— Home Legislation of, Sect.

III., 103-149
— Government of Depen-
dencies BY, Sect. IV., ISO-

ITS
— Legislation of, relating
TO Foreign Affairs, Sect. V.,

179-208

Parliament (^see also House of
Lords, House of Commons)

— structure and authority of, a
main topic of constitutional
inquiry, 3

— influence of public sentiment
on the privileges and functions
of, 7

— the channel, not the source, of
constitutional change, 14, 17

— doctrine of the omnipotence of,

15; 468
— the Composition and Mutual

Relations of the Houses of,

14-73
— effects of the Reform Act of

1832, on both Houses of, 18
— the two Houses of, one Legis-

lature, 18, 19
— right of, to remodel the com-

position of either House, 21
— Privileges and Order of

Proceedings of, 74 -102
— recent extensions of the func-

tions of, in Home Legislation,
103-149

— attitude of, with regard to

religious bodies, 104-113
— amendment of religious, educa-

tional, and charitable endow-
ments by, 107-119

— remodelling of municipal
bodies by, 119-121

— interference of, with industrj'

and social economy, 121-137
— efforts of, to protect dependent

classes of the communit}', 129-
133; 137 ; 149

— attitude and action of, with
regard to local institutions,

137-149
— gradual assumption of the
Government of Dependencies
by, 150, 151 ; 167-173 ; 392-
403

— creation of Colonial Constitu-
tions by Act of, 151-156 ; 160-
162

— relation of, to subordinate
Legislatures, 157-159; 175-177
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Parliament, power of, over Colonies

having no Constitution, 156,

157; 178, 17-i

— practice of, how far applicable

to Colonial Legislatures, 1 76
— relation of, to representatives

of the Crown, 177, 178
— discussion of foreign affairs

in, 179
— instance of origination of

foreign loolicy by, ISO, 181
— topics connected with foreign

relations dealt with by, 179-208
— inclusion of the Crown in the

term, in its legislative sense, 209
— claim of, to determine the

dignities and powers of the
Crown, 215

— claim of, to determine the
provision for the Eoyal Family,
231, 232

— non-assumption by, of the right

to regulate the precedence of

the Prince Consort, 242, 243
— occasional determination of the

prerogative by Act of, 267
— right assumed by William IV.,

to select a Ministry without
reference to, 301-309
— Stockmar on the subordination

of the Executive to, 320, 321
— Ministers of the Crown and,

336-421
— peculiar relation of the Ministry

to, in England, 336-340
— function of the Opposition in

guarding the claims of, as

against the Government, 342

;

362, 363
— mutual dependence of the

Ministrj' and, 353, 354 ; 358
— possible surrender of its rights

by, 359-362
— claims of, to communications
from Ministers, 339, 840; 363;
370-374: 383-389

— conduct of recent foreign

policy without reference to,

380-387
— province of, in respect to

treaties and the declaration of

war, 387-389
Parliament, evasions of the control

of, in financial affairs, 389-
391

— vigilance required of, with
regard to Army and Navy ad-
ministration, 391, 392

— right of the Crown to alienate

territory without reference to,

360 ; 413-415
— limits imposed on the authority

of, bv private rights, 423-427

;

456-461
— recent growth of popular forces

outside, 464-466
— novel relations between the
Government and, 464 ; 468

Parliamentary Eleciions Act of

1868, 37 ; 43-45 ; 95
Parliamentary Oaths Act, 1866,

104
Parliaments, duration of, 55, 56
— Prof. Pearson on modern, 465
Party, organisation in the country,

64,65
— discrimination as to the obliga-

tions of, 71, 72
— ties, breaches of, 72, 73 ; 347-

353
— organisation in the House,

340-353
Party Government, as affecting the

questions of delegacy and mi-
nority rejiresentation, 49

— nature and origin of, 65-73
— interdependence of Parliament
and the Ministry under a system
of, 340-359

Pearsox, Prof., on Modern
Parliaments, 465, 466

Peel, Sir Robert, on the in-

fluence of property on elections,

38, 39
— on the limits of party loyalty,

72,73— and his school, influence of, on
economic legislation, 122

— on the Bank Cliarter Act, 123-

125
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Peel, Sir Robert, Railway Act
of, 129, 130

— Metropolitan Police Act of,

144 ; 445— opposition of, to the proposed
grant to the Duke of fSussex,

227
— demand of, for changes in the

Bedchamber, 233 ; 235-238
— motion for reducing the Prince

Consort's proposed annuity
supported by, 239

— opinion of, on the Prince
Consort's title, 241, 242

— opinion of, on the offer of the

Commandership in Chief to the

Prince Consort, 246
— presence of the Prince Consort

at a speech of, on Corn Law
repeal, 250

— position of, as Prime Minister,

in his own Cabinet, 280
— accession of, to office in 1839,

300, 301
— Stockmar on the constitutional

views of, 320
— conduct of, as to Corn Law

repeal, 347-350
Peerage Bill of Sunderland, for

limiting the number of Peers,

Mr. Hallam on, 29, tioie

Pension list, the, 216, 217 ; 223, 225
Pepys, first mention of a ' Cabinet

Council ' by, 269
Peterborough, Lord, on the

distinction between the Privy

Council and the Cabinet Council,

273
Petitions, rules of the Houses with

reuard to, 75-77
PiM, Capt. Bedford, libel on,

brought before a Parliamentary
Committee, 80

Pitt, William, Constitution Act
of, 152

— recommendation of a Commis-
sion to iii(|uire into the manage-
ment of the Crown Lands, 224

Pledges, Lord Macaulay on can-

vassing and, 52-55

Police, creation of the Metro-
politan, 142-145 ; 445

— powers of the, in foreign
countries, 445, 446

— dangers to public liberty from
the, 445-449

Political Associations, 64, 65

Pom'-Law of 1834, 1847, and 1871,

140, 141

Poor-Laws Administration Act,

1847, 141

Poor-Law Board, creation of the,

141

Prerogative of the Crown (see

also Crown)
— progressive limitations of, by

popular will, 9
— for the creation of Peers and

Life Peers, 20; 29 and note ;

358; 360
— to initiate ]5roposals for money

grants, 22-26
— employed for the abolition of

army purchase, 28-31
— small dependencies held for

military purposes governed by
the, 151

— organisation of the government
of Cyprus by, 188-191

— precedence of the Prince Con-
sort settled by, 240 ; 242, 243

— uses of the term, 266, 267
— modern conceptions of govern-
ment by, 319

— Bagehot and May on the, 360,
361

— recent conduct of foreign policy

by, 373-387
— to make treaties and declare

war, 387-389
— exercise of the, in financial

affairs, 389-391
— exercise of the, in Army and
Navy administration, 391, 392

— organisation of government in
British Columbia, Fiji, and the
Transvaal by, 403-408

— rit;lit of cession of territory by
the, 413-415

— step taken towards confedera-
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tion of the South African Colo-

nies by the, 420, 421

Prerogative of the Crown for the

pardon of criminals, 4Ho, 4:-56

Prime Minister, Mr. Gladstone on
the status and duties of the,

278-281
— Earl Grey on the relation be-

tween members of the Cabinet
and the, 281-283
— possible direction of policy by

the single will of a, 372, 373

Prince Consort, the, regency of,

in case of the Queen's death
during the minority of the heir

to the throne, 213
— reform of the management of

the Duchies of Lancaster and
Cornwall by, 224

— household of, 238
— annuity of, 239
— naturalisation of, 239
— precedence and title of, 239-244
— offer of the Commandership-in-

Chief to, 244-248
— letter of, to the Duke of

Wellington, on the duties of a
Prince Consort, 247, 248
— equivocal action of, as Colonel

of Grenadier Guards, 248, 249
— presence of, at a Corn Law

debate, 250-252
— political influence exerted by,

during the Crimean war. 249,

250 ; 252-259 ; 308, 309 ; 317
— suggestions of, to Lord Aber-

deen for carrying on the war,

253-255
— letter of, to Lord Aberdeen as

leader of the opposition, 256-

259
— foreign correspondence of, 260-

265
— letter of, to Napoleon III., on

the Grand Duke Constantine's

visit to Paris, 262-265 ; 329
— questionable attitude of, as

representing or not representing

the Sovereign, 245 ; 249, 250

;

252, 253 ; 308, 309

Prince Consort, the, letter of, to

Lord John Russell, complaining
of Lord Palmerston's conduct
towards the Queen, 310, 311

— apparent acceptance of Baron
Stockmar's theories by, 319

Prison Act, 1877, 148
Private Bills, scope and impor-

tance of, 88-93
— procedure with regard to, 90

;

93, 94
•— suggested creation of new

functionaries for the manage-
ment of, 95, 96

Privileges and proceedings of the

Houses of Parliament, 74-102
Privilege, right of the House to

punish for breach of, 83, 84
Priv}' Council, appeals to the

Judicial Committee of the, in

ecclesiastical cases. 111
— the Cabinet an outgrowth of

the, 267-274
— secresy of members of the,

295-298
Probates Act, 1857, 105, 106
Proceedings, order of Parlia-

mentary, 74-102
— publication of parliamentary,

77 80
Property, influence of, on elections,

38, 39

Public Accounts, Committee of,

97-99
Public Health Acts, 1848-1875,

146
Public Wo7'sJdp Regulation Act,

1874, 111

Purchase in the Army, abolition

of, in 1871, 28-31

Q

Quarter Sessions, police jurisdic-

tion of, 145
— power of Parliament to re-

model Courts of, 147-148
— Stipendiary Chairmen of, 148 ;

427, 429
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Quehec Actoi 1774, 152

Queen, the, provision for a regency
in case of the death of, before

the majoi'ity of the Prince of

Wales, 212, 213
— title of, as Empress of India,

213-215
— civil list of, 221-223 ; 231
— settlement of the household of,

233-235
— contest of, with Sir R. Peel,

on the Bedchamber question,

233, 234 ; 235-238
— precedence of the Prince

Consort next to, 239-241
— discussion of the Prince's title

with Baron Stockmar by, 241,

242
— note by, on difficulties as to the

Prince's precedence, 243, 244
— questionable attitude of the

Prince Consort as representing,

245 ; 249, 250 ; 252, 253 ; 308, 309
— complex relation of the Prince

Consort to, 244, 245 ; 247-250
— note by, on the Prince's

presence at a Corn Law de-

bate, 252
— dissatisfaction of, with Lord

Palmerston's conduct as Foreign
Secretary, 288 ; 310-315

— practice of, in regard to a
change of ministry, 300, 301
— notes by, on Lord Palmerston's

conduct in 1850 and 1851, 311-
313

— letter of, to Lord Aberdeen,
dictating his conduct in the

House of Lords, on a Russian
debate, 317, 318

— views of Baron Stockmar not
disallowed by, 319
— rumoured correspondence of,

during the Crimean war, 329
— letter of, to Lady Frere, during

the war in Zululand, 330, 331

;

335
— correspondence of, with the

Viceroy of India, during the

Afghan war, 330; 331-335

Queen's Bench, Court of, as con-

cerned with criminal justice, 427
decision of the, in Go-

vernor Eyre's case, 444

R

Raglan, Lord, arrangements
made to support, in the Crimea,
253, 254

Railways, Government interfer-

ence with, on behalf of the

dependent classes, 129-131
— suijervision of, by the Board of

Trade and Railway Commission,
130

Bailway Act of 1844, 129
Railway Commission, 130
Rcfm-m Act of 1832, 18; 33; 38;

107 ; 464
of 1867, 33; 35; 58

Regency Acts, haphazard character

of, of Geo. in., 211
— recent, 212, 213
Registration Act Aviendment Act,

i852, 105
Reguliitinq Act (East India Com-

pany), 1773, 168, 169
Religious disqualifications, re-

moval of, 104-106
— equality not yet a principle of

the Constitution, 105
Representation (see also Delegacy,

Pledges, and Minorities)
— of individuals or of classes, 33-

41 ; 56
— modern notions of, 45 ; 47-64— history of, 46-48
— of minorities, 57-64
— schemes for personal, 60-64
— personal, its necessary effect on

the character of the House, 60, 61

Reserve forces, calling out of the,

376 ; 382 ; 391
Richard, Mr., M.P., motion of,

on International Arbitration,

180, 181
Robinson, Sir Hercules, mis-

sion of, to Fiji, on the annexa-
tion question, 405
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RoMiLLY, influence of, on criminal

law reform, 437
Rousseau, on schools and

prisons, 466
Boijal Titles Act, 1876 (3 and

4 Vict. c. 52), 213-215 ; 354
;

375 ; 385
Russell, Eabl, on a substitution

of popular local authorities for

private bill legislation, 95, 96
— steps towards University Re-
form taken by, 114

— grotinds of the opposition of,

to the proposed grant to the
Duke of Sussex, 226, 227

— dismissal of Lord Pahnerston
by, in 1S52, 286-288

— objections of William IV. to,

as leader of the House of Com-
mons, 303

— letter of the Prince Consort to,

urging complaints against Lord
Palmersfon, 310, 311

— notes of the Queen to, com-
plaining of Lord Palmerston,
311-313

— explanations in Parliament by,

on Lord Palmerston 's dismissal,

313
— criticisms of Lord Palmerston
on the conduct of, 313-315

Russia, negotiation of loans with,

during the Crimean war, 204-
206

— action of the Queen and the
Prince Consort relative to the
war with, in 1854-1855, 252-

259; 262-265; 309; 317-318
— English policy in relation to,

262-265; 290-294; 368, 369;
376-384

Rvssiati Government Securities

Act, 1854, 204-206

s

Salisbury, Lord, correspondence
of, with Sir G. Wolseley on
forced labour in Cyprus, 192-194

Salisbury, Lord, comment of,

on the conduct of Lord Derby,
in 1876, 294

— and the Berlin Congress, 377
San Stefano, treaty of, 376
— discussion and modification of

the, 377, 378
Schools Inquiry Commission, 116
Septennial Bill of 1717, petitions

against, 75, note

Septennial Parliaments, 55

Settlement, Act of, the Sovereign
required to be a member of the
Church of England by the, 104

— signature of all assenting

Privy Councillors to resolu-

tions of the Covmcil recjuired

by the, 268 ; 272
— relation of the Sovereign to the

country as determined by the,

325
— popular reference to the, as a
bulwark of liberty, 422

Shepstoxe, Sir T., grounds
alleged by, for the annexation
of the Transvaal, 406, 407

Ship-building for belligerents,

207, 208
Sibthorpe, Col., motion of, as to

the proposed annuity for the

Prince Consort, 239
Slave-trade, abolition of, in 1807,

75
Slare Trade Act, 1873, 199
Slave Trade {Eairt African Courts)

Act, 1873, 198, 199

Slare Trade Jurisdiction (^Zanzibar)

Act, 1869, 198, 199

South Africa, confederation of

colonies in, 154-156
— policy of annexation in, 405-

407
— memorial of the Colonists of

Xatal against a confederation of

the colonies of, by Royal Pre-

rogative, 420, 421

Sovereign (see alio Crown, Queen)
— position of the, in the English

Constitution, 209. 210 ; 325, .326

— income of the, 216-233
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SovereigTi, private estates of the,

218-221
— libert^^ of action of the, apart

from the Ministry, 266; 328-
330; 334

— withdrawal of . the, from the

presidency of the Cabinet, 274
— attitude of the, towards the

Cabinet, 299-335
— selection and dismissal of

Ministers by the, 299-309
— relations of the, with particular

Ministers, 288 ; 309-315
— theory of a special attitude of

the, towards foreign affairs,

315-317
— Stockmar's theory of the posi-

tion of the, in relation to the
Cabinet, 318-324

— consequences of a confusion of

responsibility between the, and
Ministers, 326

— personal functions of the, 327,

328
— political correspondence of the,

328-335
— initiation of foreign policy by

the, 317, 318 ; 371, 372
Speakership, the, no longer a

political office, 358
Spencer, Lord. [^Sec Lord Al-
THORPE)

— recommendations of, with re-

gard to the Civil List for Queen
Victoria, 222

Spring Rice, Mr. (Lord Mon-
TEAGLE)

— proposals of, for the Civil List

of Queen "Victoria, 222
— candidature of, for the Speaker-

ship, 358
St. Albans, Duke of, letter of

the, to the Times, on the posi-

tion of the Lord Chancellor, 101,

note

St. Just, M. Letellier de,
alleged unconstitutional action

of, as Lieut.-Governorof Quebec,
419

State, relation of the Established

Church to the, 104-107 ; 109-
111 ; 112, 113

State, right of the, to recast en-

dowments, 107-109 ; 117
— relation of the Bank of England

to the, 125
— the, as the protector of the poor
and dependent, 130-133; 140

— limits to the rights of the, over

private liberties, 422-427 ;
456-

461

Stoekdale v. Hansard, 77-79

;

83
Stockmar, Baron, consultation

of the Queen witli, on the

Prince's title, 241
— opinion of, on the offer to the

Prince Consort of the Com-
mandership-in-Chief, 246

— letter of the Prince to, on
Lord Aberdeen's attitude, 258

— theory of, on the position and
functions of the English
Monarch, 318-324

Stokes, Mr. Whitley, remon-
strance of, against the exemp-
tion of cotton goods from duty,

399
Strangers, exclusion of, new rule

for, 81, 82

Stroud Election Cane, 44
Stubbs, Prop., period covered by

the Constitutional History of, 1

— character of the work of, 34,

nate

Suez Canal shares, purchase of

the, 375 ; 381 ; 382 ; 384 ; 391
Suffrage. (&<? Representation)
Sunderland, Peerage Bill of, 29,

^O,note
— the author of the first Whig

Ministry, 270, 271
Supply {see also Money Bills)

— procedure with regard to, 96-
99

— Committee of, 97
— control of policy by withhold-

ing, 353 ; 389
— modern principles of, 134-137;

390
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Supreme Court oj Judicature Act,

1875, 4-t9

Sussex, Dcke of, proposed ad-

ditional grant to the, 226
— attempt of, to refuse pre-

cedence to the Prince Consort,

240

Taxation, modem principles of,

134-136; 390
Territorial Waters Jurisdiction

Act, 1878, 199-202

Test arid Corporation Acts, repeal

of the, in 1828, 104

Thompson, Dk. J. P., on popular

education as a political neces-

sity, 466
Times, attack on the Prince Con-

sort in the, 249

Tithe Commutation Act of 1836,

110
Title, the Eoval, addition to, in

India, 213-2*15
; 875 ; 380, 381 ;

385
TOCQUEVILLE, ALEXIS DE, on the

inefficacy of artificial barriers

against the popular will, 17;

167
ToRRENS, Mr. McCullagh,

citations from the Life of Lord
Melbourne bv, 222, 223; 225,

226; 234-236; 304; 358

Trade. {See Economy, social)

Transvaal, annexation of the, 173 ;

405-408
Treason and treason-felony, 440,

441
Treaties, exercise of the Preroga-

tive in the making of, 387-389

Trexchard, citation from the
' Short History of Standing
Armies ' of, 272

TURGOT, interview of Lord
Normanby with, after the coup

d'etat, 285-287
Turkey. {See Eastern Question)
— the Sultan of, the real

Sovereign of Cyprus, 190

Union, the, created by the Poor-
law of 1834, 141

United States, Supreme Court
of the, as guardian of the
Constitution, 16

— extradition question between
England and the, 183, 184

— Alabama controversy with the,
206-208

— foreign enlistment controversy
with the, 255

— civil war in the, English non-
intervention in, 365, 366

—popular education in the, 466
Universities, reform of the, 113-

115
University of Oxford Act, 1854,
114

University Tests Act, 1871, 105

;

115

Vaccination Laws, 456-458 ; 460
Mce-Admiralty Courts Act Amende
went Act, 1867, 177

Vice-Admiralty Courts, powers of,

under Slave-trade Jurisdiction

Acts, and Kidnapping Act, 198,
199

Victoria, constitution of, 159-162
— conflict between the two
Chambers in, 162-167; 418

— case of Sir Bryan 0"Loghlen,
Attorney-General of, 418

Tlctoria Government Act, 1855,

162

w
Walewski, Couxt, conversation

of Lord Palmerston with, re-

lative to the coup d'etat, 284-
288; 312

War, exercise of the Prerogative
in the declaration of, 387-389

Wars, non-intervention of Eng-
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land in recent European and
American, 365-367

Washington, Treaty of, neutral

duties imposed by the, 207
Ways and Means, committee of,

97
Webb, Me. Locock, on the Lord

Chancellor's office, 101, 102,

rwte

Wellington, Duke of, vote of

censure carried by, in the House
of Lords, 31
— on the impotence of the House

of Lords as against the other

branches of the Legislature, 32
— reports regarding the, and the

Metropolitan Police, 144
— implication of the, in the Bed-
chamber dispute, 236

— on the precedence of the Prince
Consort, 239, 240

— offer of the Commandership-in-
Chief to the Prince Consort by
the, 244-248

— as a non-ministerial adviser of

the Queen, 300, 301
— attempts of, to form a ministry

under William IV., 302-304
— conduct of, with regard to Corn
Law repeal, 348, 349

Westbury, Lohd. {_See Sir R.

Bethell)
William III., relation of, to his

Cabinet, 271 ; 273, 274
William IV., Regency Act of,

212
— Civil List of, 216, 217
— selection and dismissal of

Ministers by, 301-309
— statement by, as to his own

proceedings, 301-304
Window extradition case, 183,

184

Wolseley, Sir Garnet, corre-

spondence of, with Lord Salis-

bury on forced labour in Cj'prus,

192-194
Wood, Sir Charles, opinion of,

on the coiq) d'etat, 288
Woods and Foi'ests Acts of 1810,

1832, and 1851 (14 & 15 Vict, c,

42), 225

Zanzibar, slave-trade suppression
in, 198, 199

Zululand, correspondence of the
Queen during the war in, 330,

331 ; 335
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